United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





/ 

JTJSB® ««»* 




TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 


JANUARY TERM, 1930 


No. 5173 





ARTHUR F. HALL, AI 


OAVID BURNET. 

UOMMISSIOXER OF IXTFRXAL REVENUE 


AND 


No. 5174 

ARTHUR F. HALL, APPELLAXT, 

1'S. 

OAV1P 3UR.NET; 

COMM I SSI OXER OF IXTFRXAL KFVFXFE. 


APPEAL FROM THE HOARD OF TAX APPEALS. 


FILED APRIL 4, 19SO. 


PRINTED Jl'NE 19. 19SO. 





I 


Court of Appeals of the District <j>f Columbia 

JANUARY TERM, 1930 


No. 5173 

ARTHUR F. HALL, APPELLANT, 

I 

vs. 

i 

COMMISSIONER OF INTERNAL REVENUE. 

i 

I 

i 

AND 

i 

i 

No. 5174 

ARTHUR F. HALL, APPELLANT, 

! 

I 

i s. j 

i 

COMMISSIONER. OF INTERNAL REVENUE. 


APPEAL FROM THE BOARD OF TAX APPEALS. 


INDEX. 

Docket entries. No. 17714. 

Pocket entries. No. 21423. 

Petition. No. 17714. 

Answer. No. 17714. 

Petition. No. 21423. 

Answer. No. 21423. 

Findings of fact and opinion. 

Decision. No. 17714. 

Decision. No. 21423. 

Agreement for review by Court of Appeals of D. (\ 

Petition for review. 

Statement of evidence. 

Pnecipe . 

Order enlarging time. 


Original Print 


1 

1 

2 

3 

3 

4 

9 

9 

11 

11 

18 

17 

20 

18 

28 

25 

29 

20 

30 

27 

31 

28 

42 

34 

05 

48 

07 

49 


Judd & Detwfiler (Inc.), Printers, Washington, D. C-, May 1, 1930. 


















I 

I 

I 


I 

I 

i 

I 

Court of Appeals of the District of Columbia 


No. 5173. 


Arthur F. Hall, Appellant, j 

i 

I 

* 

i 

Commissioner of Internal Revenue. 

i 

And No. 5174. j 

Arthur F. Hall, Appellant, j 

s. 

Commissioner of Internal Revenue. 



1 Docket No. 17714. 

i 

Arthur F. Hall, Petitioner, j 

vs. I 

Commissioner of Int. Rev., Respondent. 

1 

i 

For Taxpayer: John A. Selby & Henry Rhvenel, Esqs.; 
Geo. B. Buist, C. P. A. j 

For Commissioner: A. H. Fast, H. 1). Thorjias, Esqs. 

i 

Docket Entries. 

1926. | 

June 21. Petition received and filed. 

23. Copy of petition served on Solicitor- 
23. Notification of receipt mailed taxpayer. 

28. .Motion for 120 days extension to file answer filed 
bv Solicitor. 

Jul. 1. Granted. Both sides notified. 

Aue;. 21. Answer filed bv G. C. 

Sept. 1. Copy of answer served on taxpayer. Gen. Cal. 
1—5173 & 5174a 


11 
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i i 
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1928. 
Jul. 9. 
Xov. 6. 


Jan. 10. 
Feb. 18. 

44 18. 

“ 19. 


“ 27. 


Mar. 2"). 
“ 26. 
Apr. 1”). 


k4 18. 
June 3. 

u •> 

» )« 

Sept. JO. 

44 30. 

1930. 
Jan. 22. 

i i 90 

44 22 . 
Mar. 12. 
44 12 . 
44 12 . 


4 4 


12 . 


Hearing set—Xov. 19, 1928. 

Motion to consolidate with dkt. 21423 and to con¬ 
tinue hearing until that docket is reached, filed 
by taxpayer. 11/8 28 Granted to Spring term 
1929. 

Hearing set 2-2f)-29. 

Xotice qf appearance of John A. Selby Henry 
Ravenel as counsel for taxpayer filed. 

Motion to continue hearing to April 17), 1929, filed 
by taxpayer. 2-20-29 Granted. 

Application for order to take depositions, filed 
by taxpayer. 

Order to take depositions—entered. 

Depositions of Arthur F. Hall et al. filed (2). 

Copy of deposition served on G. C. 

Hearing had on merits before Forest l). Xiofkin, 
Div. 10. Consolidated with 21423 for hearing. 
Depositions admitted in evidence. Briefs due 
6/3/29. 

Transcript of hearing 4 17) 29 filed. 

Brief filed by taxpayer. 

Brief filed by G. C. 

Findings of fact and opinion rendered. Forest D. 
Siefkin, Div. 16. Judgment will be entered for 
respondent. 

Decision entered, Benj. H. Littleton, Div. 4. 

Stipulation of venue filed—Ct. of Appeals D. C. 

Petition for review by Ct. of Ap. D. C. with as¬ 
signments of error filed by taxpayer. 

Proof of service filed. 

Praecipe filed by taxpayer. 

Proof of service filed. 

Agreed statement of evidence lodged. 3 13 30 
approved and ordered filed. 

Order enlarging time for filing certified copies of 
record papers to 4/15/30 entered. 
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Xow, March 29, 1930, the foregoing docket: entries certi¬ 
fied from the record as a true copv. 

i 

[Seal of U. S. Board of Tax Appeals, 1924.] 


B. D. GAMBLE, 
Clerk U. S. Board of Tax Appeals . 

Docket No. 21423. 

i 

i 

Arthur F. IIall, Petitioner,; 


Commissioner of Int. Rev., Respondent. 


For Taxpayer: George B. Buist, C. P. A.,11st Nat’l Bank 
Bldg., Ft. Wavne, Ind.; John A. Selbv & Henrv Ravenel, 
Es(]s. | 

For Commissioner: A. H. Fast, Esq., IT. D. Thomas, Esq. 


1926. 
Nov. 22. 


Jan. 22. 
Feb. 14. 

1928. 
Xov. 6. 

1929. 


Jan. 

10. 

Feb. 

18. 

4 4 

18. 

4 4 

19. 

4 » 

27. 

Mar. 

25. 


Docket Entries . 

i 

I 

j 

Petition received and filed. Taxpayer notified. 

Copy of petition served on General Counsel. 

i 

j 

Answer filed bv G. C. 

* i . 

Copy of answer served on taxpayer—assigned 
general calendar. 

i 

j 

Motion to consolidate for hearing (with dkt. 17714, 
filed by taxpayer. Granted ll^S/28. 

Hearing date set Feb. 25, 1929. 

Xotice of appearance of John A. Selby and Henry 
Ravenel as counsel for taxpayer filed. 

Motion to continue hearing to April 15, 1929, filed 
by taxpayer. See 17714. 2/20j/29 Granted. 

Application for order to take depositions, filed by 
taxpayer. 

Order to take depositions of Arthur F. Hall et al., 
entered. 

Depositions of A. F. Hall & Danj B. Ninde filed. 
March 26, 1929 Copy served op G. C. 


i 

i 

i 

i 
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Apr. 15. Hearing had before Forest D. Siefkin, Div. 16. 

Submitted Dkts. 17714 and 21423 consolidated 
for hearing. Depositions admitted in evidence. 
Briefs due 6-3-29. 

Apr. IS. Transcript of hearing of April 15, 1929, filed. 

1929. 

.June 3. Brief filed by taxpayer. See 17714. 

** 3. Brief filed bv (J. C. See 17714. 

Sep. 30. Findings of fact and opinion rendered, Forest D. 

Siefkin, Div. 16. Judgment will be entered for 
the respondent. 

“ 30. Decision entered, Benj. H. Littleton, Div. 4. 

1930. 

Jan. 22. Stipulation of venue filed—Ct. of Appeals D. C. 
22. Petition for review by Ct. of Appeals D. C. With 
assignments of error filed by taxpayer. 

“ 22. Proof of service filed. 

Mar. 12. Principe filed by taxpayer. 

12. Agreed statement of evidence lodged. 3/13/30 
approved and ordered liled. 

12. Proof of service of pnecipe liled. 

12. Order enlarging time to Apr. 15, 1930 for filing 
certified copies of record pepers entered. 

Now. March 29, 1930, the foregoing docket entries certi¬ 
fied from the record as a true copy. 

[Seal of P. S. Board of Tax Appeals, 1924.] 

B. I). GAMBLK, 

Clerk C. S. Board of Tax Appeals . 
Filed June 21, 1926. 

Docket Xo. 17714. 

Appeal of Arthur F. IIall, Fort Wayne, Indiana. 

Petition. 


The above named taxpayer appeals from the determina¬ 
tion of the Commissioner of Internal Revenue set forth in 
his deficiency letter (IT :Pa :2-60.J. FM:206) dated April 
21st, 1926, and as a basis of his appeal, sets, forth the fol¬ 


lowing facts 


ARTHUR F. HALL VS. COM MR. OF INTERNAL REV 


0 


1. Petitioning taxpayer is a resident of pie city of Fort 
Wayne, Indiana and was during the year 1!;)21 and at this 
date, still is, employed as President of the Lincoln National 
Life Insurance Company of Fort Wayne, Indiana. 

2. The deficiency letter (a copy of whi|rh is attached 

hereto) was mailed to the taxpayer on Aprili21st, 192(>, and 

states a net deticiencv of $7921.7!). 

* . 

•I. The additional tax in controversv is income tax for 

the calendar vear 1921. 

* 

4. The determination of the additional tay, stated in the 
said deticiencv letter, is based upon the following errors: 

Errors Complained Of. 

i 

The Commissioner of Internal Revenue hajs increased the 
net taxable income of taxpayer in computing his tax liabil¬ 
ity for the calendar year 1921 by a certain amount (no 
details of amount or manner of computation of deticiencv 
has been advised taxpayer by the Commissioner of Internal 
Revenue) which, under the terms and provisions of a cor- 

' 1 j 

tain ante-nuptial contract between taxpayer and his 
4 wife, was received by taxpayer's saijd wife as pro¬ 
ceeds from a certain undivided interest in a certain 
contract theretofore assigned and transferred by taxpayer 
to his wife. 

Facts Relied On. | 

i 

1. That, petitioning taxpayer, on the second day of Jan¬ 
uary, 1921, entered into an agreement forming and perpet¬ 
uating an ante-nuptial agreement with his wife Ann 
O’Rourke Hall nee Ann O'Rourke under thejterms and pro¬ 
visions of which ante-nuptial agreement andj for considera¬ 
tion therein set forth, taxpayer duly assigned, executed 
and delivered to the Lincoln National Life Insurance Com¬ 
pany, the instruments required by it and necessary to ef¬ 
fectuate the transfer to Ann O'Rourke of the undivided in¬ 
terest in a certain contract, entered into on -Iilly 1st, 1905 by 
and between taxpayer and the Lincoln National Life Insur¬ 
ance Company, as was contemplated in the sajid ante-nuptial 
agreement. 

2. That, petitioning taxpayer and his wife! each tiled sep¬ 
arate income tax returns of their respective taxable income 
for the calendar vear 1921. 


i 
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3. That, for the vear 1921 the amount received bv Ann 
O'Rourke Hail as the proceeds of such said undivided in¬ 
terest for said vear was returned bv her as her individual 

• % 

taxable income and tax thereon duly computed and paid. 

4. That, the deficiencv stated bv the (Commissioner of 
Internal Revenue arises from, and is based upon, the addi¬ 
tion, of proceeds of such said undivided interest in said con¬ 
tract assigned to and received bv Ann O'Rourke Hall: to 

< • 

the net taxable income returned by taxpayer in his individ¬ 
ual income tax return for 1921. 


.> 


Proposition of Law Relied Upon. 


1. Section 212 of the Revenue Act of 1921 provides that 
for the purposes of title II of said Act (except as provided 
in section 222) the term “gross income"— 

(a) “Includes gains, profits, and income derived from 
salaries, wages, or compensation for personal service (in¬ 
cluding in the case of the President of the United States, 
the judges of the Supreme and inferior courts of the United 
States, and all other officers and employees, whether elected 
or appointed, of the United States, Alaska, Hawaii, or any 
political subdivision thereof, or the District of (Columbia, 
the compensation received as such), of whatever kind and 
in whatever form paid, or from professions, vocations, 
trades, businesses, commerce, or sales, or dealings, in prop¬ 
erty, whether real or personal, growing out of the ownership 
or use of or interest in such property; also from interest, 
rent, dividends, securities, or the transaction of any busi¬ 
ness carried on for gain or profit, or gains or profits and 
income derived from anv source whatever. The amount of 
all such items (except as provided in subdivision (e) of 
section 201) shall be included in the gross income for the 
taxable year in which received by the taxpayer unless, 
under methods of accounting permitted under subdivision 
(b) of Section 212, any such amounts are to be properly ac¬ 
counted for as of a different period; but 

Wherefore petitioning taxpayer respectfully prays that 
this Board mav hear and determine his appeal. 

; GEORGE B. BUIST, 

Counsel for Taxpaj/er. 

June 18th, 1926, Fort Wayne, Indiana. 


I 
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Affidavit. 


I 

State of Indiana, 

Comity of Allen, ss: 

Comes now Arthur F. Hall of Fort Wayne, Indiana who 
being duly sworn, according to law, upon his path deposes 
and says: 

That, he has read the foregoing petition, is familiar with 
all the statements therein contained and, fr<f>m his own 
knowledge savs that the facts therein stated |are all true 
except such facts as are stated upon information and belief 
and those facts he believes to be true. 

ARTHUR F. HALL. 


Subscribed and sworn to before me a Xotarlv Public, in 

v i* 7 

and for said County and State this Eighteenth day of June, 
192b. 


[Seal Notary Public, Indiana.] 


R. E. McCALL, 

i 7 

Notary Public. 


My commission expires November 7th, 1928.1 

Form NP-3. 


Treasury Department, Washington.! 

Office of Commissioner of Internal Revenue. 

I 

i 

Address replv to Commissioner of Internal Revenue and 
refer to IT: PA : 2-60J. FM: 206. 

April 2dst, 1926. 

Mr. Arthur F. Hall, ! 

2701 Beech wood Circle, 

Fort Wavne, Indiana. 

* 

Sir : 

In accordance with the provisions of Sectionj279 (a) of 
the Revenue Act of 1926, there has been assessed against 
you an income and profits tax amounting to $7,921.79 for 
the taxable year 1921, the details of which are $et forth in 
the attached statement. 
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In accordance with the provisions of Section 274 (a) of 
the same Act, you are allowed sixty days (not counting 
Sundav as the sixtieth dav) from the date of the mailing 
of this letter within which to tile a petition with the I nited 
States Board of Tax Appeals, contesting in whole or in 
part the correctness of this determination. 

Respect fullv, 

D. H. BLAIR, 

i Commissioner , 

(Signed) By C. R. NASH, 

Assistant to the Commissioner. 

Enclosure: Statement, Form A, Form 88*2. 

8 Statement. 

IT: PA: 2-60 J. FM : 206. 

In re Mr. Arthur F. Hall, 2701 Beechwood Circle, Fort 

AYavne, Indiana. 

April 21st, 1926. 

*? 

Year, 1921: Deficiency in tax, $7,921.79. 


The net income and tax liability as disclosed on the 
amended return for 1921 as prepared by the Collector of 
Internal Revenue at Indianapolis, Indiana, under date of 
February 8. 1926, have been reviewed and approved by this 
office. 


In office letter dated February 2bth, 1926, vou were ad- 
vised that this tax would be assessed in accordance with 
Section 274 (d) of the Revenue Act of 1924 and would be 
subject to abatement claim. However, because of the en¬ 
actment of the Revenue Act of 1926, assessment was made 
in accordance with Section 279 of that Act. 


This letter, therefore, supersedes office letter of Feb¬ 
ruary 2b, 1926. 


b ou are advised that this office holds that the Commis¬ 


sions which were to be received from the insurance Com¬ 
pany and assigned to vour wife was an assignment of 
future income and as such was taxable income to vou. 
This is in accordance with 0912, Cumulative Bulletin 1, 
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I 

i 

Page 80; IT1339, Cumulative Bulletin 1-1, page 97; and 
ARR 2245, Cumulative Bulletin 1-1, Page 97; and ARR 
2245, Cumulative Bulletin II-l, Page 61. Tljie cases cov¬ 
ered by these rulings involve the same principle as is in¬ 
volved in vour case. ! 

• i 

If you acquiesce in this determination and <jlo not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver <j>f your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A, and forward itj to the Com¬ 
missioner of Internal Revenue, Washington, ft. C., for the 
attention of IT: PA: 2-60J: FM: 206. In th<b event that 
you acquiesce in a part of the determination!, the waiver 
should be executed with respect to the items fo which you 
agree. 

i 

i 

Now, March 29, 1930, the foregoing petitjion certified 
from the record as a true copy. 

[Seal of U. S. Board of Tax Appeals, 1924.] 

P>. D. GAMBLE, 

Clerk U. S. Board of Talf Appeals. 

i 

i 

United States Board of Tax Appeals. 

i 

i 

9 Filed Aug. 21, 1926, United States Bojard of Tax 

Appeals. ! 

i 

i 

Docket Xo. 17714. 

i 

i 

Arthur F. Hall, Petitioner, 

! 

v. | 

Commissioner of Internal Revenue, Respondent. 

i 

1 

Answer. 

i 

i 

The Commissioner of Internal Revenue bv h;is attornev 
A. W. Gregg, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-hamed tax¬ 
payer admits and denies as follows: j 

1. Admits the allegations in said paragraph Of the peti¬ 
tion. ; 

2—5173 & 5174 a i 
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2. Admits the allegations in said paragraph of the peti¬ 
tion. 

3. Admits the allegations in said paragraph of the peti¬ 
tion. 

Facts. 

3. Admits that the petitioner on or about January 2,1921, 
entered into a certain agreement in w/Vting with his wife, 
Ann O’Rourke Hall, and admits that said agreement pur¬ 
ported to effect an ante-nuptial agreement between the 
petitioner and his said wife. Neither admits nor denies 
the allegations in said paragraph of the petition with re¬ 
spect to the terms of said agreement, but calls for the pro¬ 
duction of said agreement at the hearing of this appeal. 
Admits that the petitioner on or about July 1, 1905, en¬ 
tered into a certain contract with the Lincoln National Life 
Insurance Company. 

2. Admits the allegations in said paragraph of the peti¬ 
tion. 

3. Admits that for tin* year 1921 the said Ann O’Rourke 
Hall returned as her individual taxable income and paid a 
tax upon the amounts received by her from said Lincoln 
National Life Insurance Company under said contracts of 

January 2, 1921 and July 1, 1905. 

10 4. Admits that the deficiency proposed by the 

Commissioner results from the inclusion in the in¬ 
come of the petitioner of the said amount received by the 
said Ann O'Rourke Ilall from the said Lincoln National 
Life Insurance Company as aforesaid. 

Wherefore it is prayed that the appeal of the above- 
named taxpayer be denied. 

A. W. GREGG, 

General Counsel , 

Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

THOMAS P. DUDLEY, Jr.. 

Special Attorney , Bureau of Internal Revenue. 

Now, March 29, 1930, the foregoing answer certified 
from the record as a true copy. 

[Seal of U. S. Board of Tax Appeals, 1924.] 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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11 Filed Nov. 22, 1926. | 

i 

Docket No. 21423. j 

■ 

Appeal of Arthur F. Hall, Fort Waynej, Indiana. 

Petition. I 

i 

The above named taxpayer appeals from the determina¬ 
tion of the Commissioner of Internal Revenue set forth in 
his deficiency letter (IT:PA:PYA :-60D.AR^I dated Sep¬ 
tember 23rd, 1926) and as a basis of his appeal sets forth 
the following facts: 

1. Petitioning taxpayer is a resident of the city of Fort 
Wayne, Indiana and was during the years 1922 to 1924 
inclusive, and at this date still is, employed president of 
the Lincoln National Life Insurance Company of Fort 
Wayne, Indiana. 

• > I 

2. The deficiency letter (a copy of which is attached 
hereto) was mailed to the taxpayer on September 23rd, 
1926 and states a net aggregate deficiency of I $24,038.98. 

3. The additional tax in controversv is income tax for 

* . j 

the calendar years 1922, 1923 and 1924 in the amounts of 
$10,634.90, $8,152.31 and $5,251.77, respectively. 

4. The determination of the additional tax, jstated in the 
said deficiency letter, is based upon the follojwing errors: 

12 Errors Complained Of. j 

i 

i 

The Commissioner of Internal Revenue has increased the 
net taxable income of taxpayer in computing hiis tax liability 
for the calendar vears 1922, 1923 and 1924 bv certain 
amount (no details of amount or manner of cofnputation of 
deficiency has been advised taxpaver bv the Commissioner 
of Internal Revenue) which, under the term^s and provi¬ 
sions of a certain ante-nuptial contract between taxpayer 
and his wife was received by taxpayer’s said jwife as pro¬ 
ceeds from a certain undivided interest in a certain contract 
theretofore assigned and transferred by taxpayer to his 
wife. | 

Facts Relied On. j 

1. That, petitioning taxpayer, on the second!day of Jan¬ 
uary 1921, entered into an agreement forming!and perpet- 
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uating an ante-nuptial agreement with his wife Ann 
O’Rourke llall nee Ann O'Rourke under the terms and 
provisions of which ante-nuptial agreement and for consid¬ 
eration therein set forth, taxpayer duly assigned, executed 
and delivered to the Lincoln National Life Insurance Com¬ 
pany, the instruments required by it and necessary to 
effectuate the transfer to Ann O'Rourke of the undivided 
interest in a certain contract, entered into on July 1st, 1905 
by and between taxpayer and the Lincoln National Life 
Insurance Company, as was contemplated in the said ante¬ 
nuptial agreement. 

2. That, petitioning taxpayer and his wife each filed 

separate income tax returns of their respective tax- 
13 able income for the calendar vears 1922, 1923 and 
1924. 

3. That, for the years 1922, 1923 and 1924 the amounts 
received by Ann O'Rourke Hall as the proceeds of such 
said undivided interest for said years were returned by 
her as individual taxable income and tax thereon duly com¬ 
puted and paid. 

4. That, the deficiencv stated bv the Commissioner of 
Internal Revenue arises from, and is based upon, the addi¬ 
tion, of proceeds; of such said undivided interest in said 
contract assigned to and received bv Ann O'Rourke Hall; 
to the net taxable income returned by taxpayer in his indi¬ 
vidual income tax returns for 1922, 1923 and 1924. 


Proposition of Law Relied Upon. 

1. Section 213 of tin* Revenue Act of 1921 and 1924 pro¬ 
vides that for the purposes of title II of said Act (except as 
provided in Section 233) the term '‘gross income"— 

Act 1921. (a) “ Includes gains, profits, and income derived 
from salaries, wages, or compensation for personal service 
(including in the case of the President of the United States, 
the judges of the Supreme and Inferior courts of the United 
States, and all other officers and employees, whether elected 
or appointed, of the United States, Alaska, Hawaii, or any 
political subdivision thereof, or the District of Columbia, 
the compensation received as such), of whatever kind and in 
whatever form paid, or from professions, vocations, trades, 
businesses, commerce or sales, or dealings, in property, 
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whether real or personal, growing out of the ownership or 
use of or interest in such property; also from interest, rent, 
dividends, securities, or the transaction of jany business 
carried on for gain or profit, or gains or profits and income 
derived from any source whatever. The amount of all such 
items (except as provided in subdivision (e) ofjSection 201) 
shall be included in the gross income for the taxable vear in 

~ i 

which received by the taxpayer unless, under methods of 
accounting permitted under subdivision (b) of section 212, 
any such amounts are to be properly accounted for as of a 
different period; but 


* n 


14 Act 1924. (a) “Includes gains, profits!, and income 
derived from salaries, wages, or compensation for 
personal service (including in the case of the (President of 
the United States, the judges of the Supreme land inferior 
courts of the United States, and all other officers and em- 
ployees, whether elected or appointed, of the United States, 
Alaska, Hawaii, or any political subdivision thjereof, or the 
District of Columbia, the compensation received as such), 
of whatever kind and in whatever form paid, <[>r from pro¬ 
fessions, vocations, trades, businesses, commence, or sales 
or dealings, in property, whether real or personal, growing 
out of the ownership or use of or interest in suj*h property; 
also from interest, rent, dividends, securities, <j>r the trans¬ 
action of any business carried on for gain or profit or gains 
or profits and income derived from any source whatever. 
The amount of all such items shall be included jin the gross 
income for the taxable vear in which received bv the tax- 
payer unless, under methods of accounting permitted under 
subdivision (b) of Section 212, any such amounts are to be 
properly accounted for as of a different period.!” 

(b) “The term gross income does not ineludje * 


* 11 


Wherefore petitioning taxpayer respectfully! prays that 
this Board may hear and determine his appeal. 

The attention of the Board is respectfully drawn to the 
fact that the errors complained of, the facts relied on and 
the proposition of law relied upon in this petition are the 
same as are set out in a petition by taxpayer covering: the 
calendar year 1921, which petition was filed with the Board 
June 19th, 1926, Docket Number 17714, and,! subject to 
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agreement on 1 lie part of the Commissioner of Internal 
Revenue, and the approval of the Board, petitioning tax¬ 
payer requests that the appeal covered by this petition be 
heard and determined in connection with, and at the same 
time, as is said appeal now on tile before the Board, Docket 
Number 17714. 

GEORGE B. BUIST, 
Counsel for Taxpayer. 


15 AffifJarit. 

State of Indiana. 

County of Allen. ss: 

Comes now Arthur F. Ilall of Fort Wayne, Indiana, who 

being duly sworn, according to law, upon his oath deposes 

and savs: 

* 

That lie has read the foregoing petition, is familiar with 
all the statements therein contained and, from his own 
knowledge savs that the facts therein stated are all true 
except such facts, as are stated upon information and belief 
and those facts he believes to be true. 

ARTHUR F. HALL. 


Subscribed and sworn to before me a Xotarv Public, in 
and for said County and State this 11th day of October 
1926. 

[Seal Notary Public. Indiana.1 

HELEN M. GLADING, 

Notary Public. 

My commission expires January 12, 1930. 

16 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Sept. 23, 1926. 
IT :PA :PYA-60D. ARM. 

Mr. Arthur F. Hall, 

2701 Beech wood Circle, 

Fort Wavne, Indiana. 

* 

Sir : 

The determination of vour income tax liabilitv for the 
years 1922 to 1924, inclusive, as set forth in office letter 
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dated August 3, 19*26, disclosed an aggregate deficiency in 
tax amounting to $24,038.98. The adjustments made are 
shown in detail in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, vou are allowed 60 davs from the 
date of mailing of this letter within which to tile a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, I). C., <jmd must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sumlav as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of T;ax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice god' demand 
from the Collector of Internal Revenue. Xcj> claim for 
abatement can be entertained. 

i 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board jof Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap- 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D.j C., for the 
attention of IT :PA :PYA-60D, ARM. In the j event that 
you acquiesce in a part of the determination, jtlie waiver 
should be executed with respect to the items toi which you 


agree. 


Respectfully, 


(Signed) 


D. H. BLAIR, 

Commissioner. 
By C. R. NA$H, 
Assistant to the Comniissioner. 


Inclosures: Statement, Form A, Form 882. 
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17 Statement. 

IT :PA :PYA-60D. ARM. 

In re Mr. Arthur F. Hall, 2701 Beechwood Circle, Fort 

Wayne, Indiana. 

Deficiency 

Years. in tax. 

1922 . $10,634.90 

1923 . 8,152.31 

1924 . 5,251 77 

Total. $24,038.98 

The tax liability for each year as disclosed on the amended 

% • 

returns as prepared by the Collector of Internal Revenue 
at Indianapolis, Indiana, under date of February 8th, 1926, 
lias been reviewed and approved by this office with the fol¬ 
lowing exception: 

Xo credit was given for an additional assessment of 

$25.94 made on your income tax return for 1922. Adjust¬ 

ment of this account results in a deficiency of $10,634.90 in- 
stead of $10,660.84. 

This assessment is in addition to all other outstanding 
and unpaid assessments appearing upon the Collector's 
lists. 

Payment of the deficiency in tax should not be made 
• • 

until a bill is received from the Collector of Internal Rev¬ 
enue for your district, and remittance should then be made 
to him. 

Now, March 29, 1930, the foregoing petition certified from 
the record as a true copy. 

[Seal of U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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18 Filed Jan. 22, 1927, United States Board of Tax 

Appeals. 

j 

Docket No. 21423. 

! 

Arthur F. Hall, Fort Wavne, Indiana, Petitioner, 

vs.' ' i 

Commissioner of Internal Revenue, Respondent. 

Ansicer . 

I 

The Commissioner of Internal Revenue, by )iis attorney, 
A. W. Gregg, General Counsel, Bureau of Interiial Revenue, 
for answer to the petition of the above-named taxpayer, 
admits and denies as follows: j 

1. Admits the allegations in said paragraph of the peti¬ 
tion. | 

2. Admits the allegations in said paragraph! of the peti¬ 
tion. | 

3. Admits the allegations in said paragraph! of the peti¬ 
tion. 

Facts. | 

1. Admits that the petitioner on or about j January 2, 

1921, entered into a certain agreement in writing with his 
wife, Ann O'Rourke Hall, and admits that sai(jl agreement 
purported to effect an ante-nuptial agreement between the 
petitioner and his said wife. Neither admits nojr denies the 
allegations in said paragraph of the petition with respect 
to the terms of said agreement, but calls for tlie! production 
of said agreement at the hearing of this appeal. Admits 
that the petitioner on or about July 1, 1905, entered into 
a certain contract with the Lincoln National Lifj? Insurance 
Company. 

2. Admits the allegations in said paragraph of the peti¬ 
tion. 

3. Admits that for the years 1922, 1923 and 1924 the said 
Ann O'Rourke Hall returned as her individual (taxable in- 

i 

come and paid a tax upon the amounts received by 

19 her from said Lincoln National Life Insurance Com¬ 
pany under said contracts of January 2j, 1921 and 

July 1, 1905. 


3—5173 & 5174a 




18 


ARTHUR F. IIALL VS. COM MR. OF INTERNAL REV. 


4. Admits that the deficiency proposed by the Commis¬ 
sioner results in part from the inclusion in the income of 
the petitioner of the said amount received by the said 
Ann O'Rourke Hall from the said Lincoln National Life 
Insurance Company as aforesaid. 

Denies generally and specifically each and every allega¬ 
tion contained ini the taxpayer's petition not hereinbefore 
admitted, qualified, or denied. 

Wherefore it is prayed that the taxpayer's appeal be 
denied. 

A. \Y. GREGG. 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: 

THOMAS P. DUDLEY, Jr.. 

Special Attorney , Bureau of Internal Revenue. 

Now. March -9, 1930, the foregoing answer certified from 
the record as a true copy. 

[Seal of V. S. Board of Tax Appeals. 1924.] 

R. D. GAMBLE. 

1 Clerk C. S. Board of Tax Appeals. 


20 A true copy. Teste: 

[Seal of C. S. Board of Tax Appeals, 1924.] 

B. 1). GAMBLE, 

Clerk C. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 17714. 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Promulgated September 30, 1929. 

Assignment of payments to be made under a contract 
with an insurance company providing for payment of re- 
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newal premiums, constitutes assignment of future income 
and is taxable to the assignor in the year payments are 
made by the insurance company. 

i 

Henry Racenel, Esq., Geo. B. Buist, Esq., and J. A. Selby, 
Esq., for the petitioner. 

A. II. Fast. Esq., and II. D. Thomas, Esq.\, for the re¬ 
spondent. 


These are proceedings, duly consolidated foil hearing and 
decision, for the redetermination of deficiencies in income 
taxes for the following years and amounts: 


1 >ockot No. 

Year 

17714 

1921 

21423 

1922 


1923. 


1924 


i 

i 

i 


i 


Proposed 

deficiency. 

$7,9*21.79 

10,634.90 

8,152.31 

5,251.77 


The only question is whether certain amounts paid to 
the petitioner's wife in the years in question bv the Lincoln 
National Life Insurance Company are taxable income of 
the petitioner. i 

i 

I 

Findings of Fact. j 


The petitioner is a resident of Fort Wayne, Indiana. He 
was secretarv and manager of The National Life Insurance 
Company from the time it started business in 1905. 
21 Between 1920 and 1922 he was first vice president 
and in 1923 and 1924 he was president |of the corn- 

pan v. 

1 i 

On September 23, 1905, he entered into a contract with 
the company by which he agreed to devote hi si entire time 
to the development of its business and the company agreed 
to pay him an annual salary of $2,600 and pay! to him, his 
heirs, administrators, executors and assigns “commissions 
on all renewal premiums paid to first party? [the com¬ 
pany] during the life of the contract at a variable percent¬ 
age rate. The life* of the contract was fifteeijt years and 
was conditioned on the company having a mininjium amount 
of insurance on its books each vear of the coiitract. The 


i 

i 


i 
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contract also contained a provision that if the petitioner 
voluntarily left tlie employ of the company he would for¬ 
feit his right to commissions on renewal premiums after 
seven years from the time he left. The contract provided 
furt her 


“that second party's [the petitioner] commission interest 
in renewal premiums as set out in this contract shall not at¬ 
tach until said renewal premiums are paid in to first 
party.*’ 


The petitioner remained in the employ of the company 
and tin* contract was in force during its life. 

The petitioner was married to Mrs. Ann O'Rourke Hall 
on October 14. 11)20. lie had been married before and had 
three* children. One of such children did not want him to 
marry and to insure an amicable settlement of his prop¬ 
erty in case of his death, the petitioner and his wife en¬ 
tered into an oral ante-nuptial contract which was per¬ 
petuated in writing under date of January 2, 1921. 
22 The substance of the agreement was that Mrs. Hall, 
in consideration of the benefits conferred upon her, 
agreed to accept such benefit in lieu of any inchoate rights 
in petitioner's property to which she might be entitled and 
agreed to accept as her share of the estate the same pro¬ 
portion that slay would receive if his estate were divided 
equally, share and share alike, between her and each sur¬ 
viving child. The petitioner agreed to convey to himself 
and his wile as tenants by the entireties residence propertv, 
and to sell, assign and transfer to his wife an undivided in¬ 
terest in the contract ot July 1, 190.), with the insurance 
eompany to the extent ot $Jd,JJJ.•■>.*> per voar for three 
\v\urs. Mrs. Hall agreed to pay certain then existing debts 
et the petitioner to the extent of $7)7,000 and a limited 
amount which he might thereafter incur, the total of both 
not to exceed $90,000. 

1'nder date of January 2. 1921. the petitioner executed 
an assignment as follows: 

In conMderatipn of the mutual promises contained in a 
certain agreement by and between Arthur F. Hall, as first 
party, and Ann O'Rourke Hall, as second party, dated Jan¬ 
uary 2d. 1921. and subject to and in accordance with the 
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terms and conditions of said agreement, 1 hereby sell, as¬ 
sign, transfer and deliver to Ann O’Rourke ijlall an undi¬ 
vided interest in and to a certain contract entered into by 
The Lincoln National Life Insurance Company, of Fort 
AVayne, Indiana, with Arthur F. Hall (which contract bears 
date of July 1st, 1905) to the extent of thirty three thou¬ 
sand three hundred thirtv-three dollars and l thirl v three 

• i • 

cents ($33,333.33) per annum to be paid tjo said Ann 
O'Rourke Hall for a space of three years fijom the date 
thereof, subject to and in accordance with the tjerms of said 
contract with The Lincoln National Life Insurance Com¬ 
pany. 

Hated this second dav of Januarv, nineteeij twentv-one. 
(Signed) ‘ ARTHUR |F. HALL. 

23 The Lincoln National Life Insurance Company 
was given a copy of the assignment, accepted it, and 
thereafter made payments to Mrs. Hall pursuant thereto. 

I nder date of December 28. 1923, the petitioner and his 
wife entered into a supplemental agreement |by which he 
agreed to make a further assignment of his injterest in the 
contract with tlie insurance company to the extent of 
$42,178.27. to bo paid to her one-half in 1924 hud one-half 
in 1925. On the same day he executed an assignment simi¬ 
lar to the assignment of January 2. 1921, whijcli was com¬ 
municated to the insurance company, which! made pay¬ 
ments to .Mrs. Hal! on account thereof. 

Payments actually made to Mrs. Hall bv the insurance 


company pursuant to the assignments were a? 

1921 

1922 . 

1923 

1924 . 


! follows: 

$31 ,588.55 
35,078.02 

oo ooo *) i 

. I. )..).). 

21.089.10 


Mrs. Hall did not return any of the money s<i paid to the 
petitioner. 

All of* the services required of the petitionelr under the 
contract of July 1, 1905, for which payment! was to lie 
made under the contract and pursuant to which, under the 
assignments, tlie company paid Mrs. Hall, were performed 
by the petitioner prior to 1921. 
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In computing the deficiencies involved in this proceeding, 
the respondent added to the petitioner’s income the sums 
paid by the insurance company to Mrs. Hall. 
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Opinion . 


Sikfkin : As we view this case, the petitioner can succeed 
only it' he has shown that prior to the year 1921 he assigned 
a property right that had matured. He cannot succeed in 
this proceeding it' the subject matter of his assignment has 
not conn* into being. We believe the agreement of the peti¬ 
tioner with his wife and the assignments made pursuant 
thereto merely constituted an assignment of the petitioner's 
future income and that the amounts received by Mrs. Hall 
were income to the petitioner. "Phis conclusion is based 
primarily upon Woods v. Lncelh/it . 252 Fed. 106. There 
an insurance agent received in 1912 commissions derived 
from renewal premiums paid on policies obtained by him 
and accepted by. the company in earlier years. The Cir¬ 
cuit <Y>urt of Appeals. Third Circuit, although recognizing 
a value in the contract, held that the commissions received 
in 101.2 were income, and said: 

In each suit the important question is whether the act of 
1012 taxes as income an agent's commissions that were 
actually received by him within the taxing period, if these 
commissions were derived from renewal premiums paid on 
policies that wen* obtained by him and accepted hv the 
society in some earlier year. In our opinion, the answer 
is that tin* act does tax money thus received: the reason be¬ 
ing that such money is ‘income*' within the period during 
which it came into the agent's hands. The act (section 2, 
par. A, subd. 1) lays a tax on ‘tin* entire net income arising 
or accruing from all sources during the preceding calendar 
year,* and goes on to declare in paragraph B that such ‘net 
income ' * ' shall include gains, profits, and income 
derived 1 nun salaries, wages, or compensation for per¬ 
sonal service of whatever kind and in whatever form paid, 
or from professions, vocations, businesses, trade, com¬ 
merce, or sales or dealings in property, whether real or 
personal, growing out of the ownership or use of or interest 
in real or personal property, also from interest rent, divi- 
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(lends, securities, or the transaction of any lawful business 

carried on for gain or profit, or’ (evidently in order 
25 to include bv a drag-net clause anv monev that might 

• '■ • i 

have escaped even the sweeping words!just quoted) 
‘gains or profits and income derived from any!source what¬ 
ever, * * * ’ The commissions in controversy appear 

to us to he embraced by this widely inclusive language. Xo 
doubt they were earned by work done and money spent in 
the earlier years; the agent’s work was complete when he 
obtained the application and the society issued the policy; 
his right to commissions on future renewals came then into 
being, and he himself was required to do no njiore. He had 
earned his pay, and had received a part of it|; to the rest, 
he then acquired a right, such as it was, but ho determina¬ 
tion could then he made how much the rest would be, and 
in no event could he receive it except in annualjinstallments. 
Although the right had value, it lacked an essential ele¬ 
ment; no renewal premium might over be paid, and in that 
event, lie would receive nothing more; or renewals might 
he paid only in part and then he would be entitled to com¬ 
missions on that part only. The insured migjit die before 
a given renewal fell due, or lie* might allow Jiis policy to 
lapse, and in either event the right of the ag<|*nt to future 
commission perished. The right, therefore, j was eontin- 
gent; his contracts so provided, for they declared that com¬ 
mission should accrue only as premiums slioujd be paid in 
cash, and certainly until such payment should! be made he 
had no collectible claim against the society.: He had a 
property right that had value but contained also an element 
of risk, and unless he turned it into money it remained con¬ 
tingent. The act taxes money, or its equivalent, or its 
representative, and a contingent right such ah this is not 
‘income* in the sense used bv the act. 


If there was no return of capital in Woods |v. Leicellyn, 
supra, (and it seems to us that the taxpayer!’s argument 
must rest upon the theory that the payments wjere a return 
of capital), it would follow, in this proceeding, that the 
petitioner did no more than attempt to assigjn future in¬ 
come, the payment of which, either to the petitioner or his 
assignee, were dependent upon conditions existing in the 
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vear of pavment and unknown and contingent to that time. 
Reviewed hy the Board. 

,/ nd(f me itf H'lU hr entered J<>r fhr respondent. 

Phillips and Morris concur in tin* result. 

(Jreen and Love dissent. 


2d Smith, dissenting: By the instrument executed by 

the petitioner on January 2. 1921, he sold, assigned, 
transferred. and delivered to his wile “an undivided in¬ 
terest in and to a certain contract. 1 his was an irrev¬ 
ocable assignment of an interest in a subsisting contract, 
tin* substance of which was a right to receive annually, cer¬ 
tain commissions on renewal premiums, as and when such 
premiums were paid to tin* company, and the assignment ot 
such interest in that contract absolutely precluded peti¬ 
tioner from ever ireceiving* that part ot those commissions 
so assigned. In the prevailing opinion of the Board it is 
stated that the petitioner can not “succeed in this proceed¬ 
ing if the subject matter of his assignment has not cornu 
into being." It appears to me that the subject matter of 
the assignment here involved was in being at the date of the 
assignment. The opinion of the court in Woods v. 
LeieeJhfn . 2J2 Fed. 10(5, is not determinative of the issue 
here presented. It would be determinative of the issue 
had the petitioner not made any assignment of his contract 
and had contended that the renewal premiums received in 
the vears 1921 to 1924, inclusive, wore not taxable income 
to him. But In* makes no such contention. Furthermore, 
1 do not think that it is true that the taxpayer's argument 
“must rest upon tin* theory that the payments were a re¬ 
turn of capital." 

I can not doubt that if the respondent had contended 
that the amounts received under the contract by petitioner’s 
wife wen* taxable income to her such contention would have 
to be sustained upon the authority of Inrin v. Garit. 268 
F. S. 161. In that case the decedent by will had created a 
trust and provided for the payment of a portion of 
27 the income of the trust to testator’s son-in-law. It 
was held that such payments were taxable income of 
the son-in-law. The court quotes from section II of the In¬ 
come Tax Act of 1913 and states in part: 
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* * The language quoted leaves no doubt in our 

minds that if a fund were given to trustees for A for life 
with remainder over, the income received by I the trustees 
and paid over to A would be income of A undet the statute. 
It seems to us liardlv less clear that even if tihere were a 
specific provision that A should have no interest in the 
corpus, tlie payments would be income none the less, within 
the meaning of the statute and the Constitution, and by 
popular speech. In the first case it is true that! the bequest 
might lx* said to be of the corpus for life, in tihe second it 
might be said to be of the income. But we think that the 
provision of the act that exempts bequests assumes the gift 
of a corpus and contrasts it with the income prising from 
it, but was not intended to exempt income properly so- 
called simply because of a severance between it and the 
principal fund. * * j 

j 

The language of the statute is equallv applicable to a 
gift- * | 

The tax laws do not contemplate that one shjall be taxed 
on the income of another, even though the primary right 
to receive that income may have been in him!, but irrev¬ 
ocably alienated prior to its receipt. 

Xow, March 29, 1950, the foregoing findings |of fact and 
opinion certified from the record as a true copy. 

[Seal of U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax\ Appeals. 

28 l nited States Board of Tax Appeals, Washington. 

Docket Xo. 17714. 

I 

i 

Arthur F. Hall, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

Pursuant to the Board’s findings of fact apd opinion, 
promulgated September 30, 1929, it is 

4 — 51 1 3 & 51 (4a 
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Ordered and decided that there is a deficiency of $7,921.79 
for the year 1921. 

Enter. 

(Signed) BEX.JAMIX II. LITTLETON, 

Member United Slates Board of Tax Appeals. 

Entered Sep. 30, 1929. 

A true copy. Teste: 

B. 1). GAMBLE, 

Clerk l\ S. Board of Tax Appeals. 


Now, March 29, 1930, the foregoing decision certified 
from the record as a true copy. 

[Seal L T . S. Board of Tax Appeals, 1924.] 


B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States 


Board of Tax Appeals, Washington. 


Docket 


No. 21423. 


Arthur F. IIall, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent. 


Decision. 


Pursuant to the Board's findings of fact and opinion, 
promulgated September 30, 1929, it is 

Ordered and decided that there are deficiences as follows: 


Year. 


1923 

1924 


Deficiency. 

$10,634.90 

8,152.31 

5,251.77 


Enter. 

(Signed) BENJAMIN H. LITTLETON, 
Member United States Board of Tax Appeals. 

Entered Sep. 30, 1929. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Now, March 29, 1930, the foregoing decision certified 
from the record as a true copy. i 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk l \ S. Board of Tdpc Appeals. 


30 United States Board of Tax Appeals.! Filed Jan. 

22, 1930. | 

United States Board of Tax Appeals. Filed Jan. 22, 1930. 


United States Board of Tax Appeals. 

Docket Nos. 17714 and 21423. j 

i 

Arthur F. Hall, Petitioner, 

I 

! 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

i 

1 

Agreement for Review bg Court of Appeals of the District 

of Columbia. 


It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys that the deci¬ 
sions of the United States Board of Tax Appeals in the 
above-entitled cause dated September 30, 1929, finding upon 
redetermination deficiencies in tax of $7,921.7p, $10,634.90, 
$8,152.31, and $5,251.77 for the calendar years) 1921, 1922, 
1923, and 1924, respectively, may be reviewed \\v the Court 
of Appeals of the District of Columbia. This Agreement is 
made under the terms and provisions of section 1002(d) of 
the Revenue Act of 1926. 


JOHN A. SELBY, 

HENRY RAVENELj, 
Attorneys for Petitioner , 

908 Wilkins Building , Washington, D. C. 
C. M. CHAREST, j 

General Counsel, Bureau of Internal Revenue, 

Attorney for RSppondent. 

i 

i 

i 

i 


! 
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Now, March 29, 1930, the foregoing agreement certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. 1). GAMBLE, 

Clerk r. S. Board of Tax Appeal*. 

31 United States Board of Tax Appeals. Filed Jan. 

22, 1930. 

United States Board of Tax Appeals. 

Docket Nos. 17714 and 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Notice. 


C. M. Charest, Esquire, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for the Respondent. 

Sir : 


Please take notice that on the 22iul dav of Januarv, 1930, 
the undersigned filed with the Clerk of the United States 
Board of Tax Appeals the petition of Arthur F. Hall, copy 
of which is annexed hereto, for review by the Court of Ap¬ 
peals for the District of Columbia of the final orders and 
decisions of the Board in the above-entitled proceedings 
entered upon the records of said Board on the 30th day of 
September, 1929. Washington, D. C., Januarv 22nd, 1930, 

JOHN A. SELBY, 

HENRY RAVEXEL, 
Attorneys for Petitioner. 


32 


1930. 


Copy of the within notice and copy of petition for 
review is hereby accepted this 22nd day of January, 

! C. M. CHAREST, F., 

General Counsel , Bureau of Internal Revenue. 
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33 United States Board of Tax Appeals.! Filed Jan. 

22, 1930. I 

i 

United States Board of Tax Appeals. 

j 

Docket Xos. 17714, 21423. 

i 

I 

j 

Arthur F. Hall, Petitioner, 

i 

i 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 

j 

i 

Petition for Review of Decisions of the United States 

* m " 

Board of Tax Appeals. 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

i 

Arthur F. Hall, in support of this, his petition, filed in 
pursuance of the provisions of section 1001 of the Act of 
Congress approved February 20, 1926, entitled “The Rev¬ 
enue Act of 1926” for the review of decisions of the United 
States Board of Tax Appeals rendered on the |30th day of 
September, 1929, approving deficiencies in incojme taxes of 
the petitioner for the calendar years 1921, 192j2, 1923, and 
1924 in the amounts of $7,921.79, $10,634.90. $$,132.31, and 
$3,251.77 respectively, respectfully shows to {this Honor¬ 
able Court as follows: 


34 


I. 


Statement of the Nature of the Controvirsv. 


1. On the 21st day of June, 1926, the petitioner bled with 
the United States Board of Tax Appeals, in pursuance of 
the provisions of the Revenue Act of 1926, his petition re¬ 
questing redetermination of a deficiency in injeome taxes 
for the calendar year 1921 amounting to $7,921.79 shown by 
the final notice of deficiencv previouslv mailed liv the Com- 
missioner of Internal Revenue to the petitioner under date 
of April 21, 1926. On November 22, 1926, the petitioner 
filed with said Board of Tax Appeals in pursuance of the 
provisions of the Revenue Aet of 1926, his petition request¬ 
ing redetermination of the deficiencies in inconie taxes for 
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the calendar years 1922, 1922,, and 1924-, amounting to $10,- 
634.90, $8,152.31, and $5,251.77, respectively, as shown by 
the final notice of deficiency previously mailed by the Com¬ 
missioner of Internal Revenue to the petitioner under date 
of September 23, 1920. Said petitions alleged as follows: 

That petitioner during the years in question, prior there¬ 
to, and at tlie time of the filing of the petitions, was a resi¬ 
dent of the City;of Fort Wayne, State of Indiana, and an 
officer of the Lincoln National Life Insurance Company, a 
corporation with its principal place of business at 

35 Fort Waviie. Indiana. That on the 2nd dav of Jan- 

« * 

nary, 1921, petitioner to perpetuate an oral ante¬ 
nuptial agreement with his wife, Ann O'Rourke Hall, en¬ 
tered into a written agreement with her and pursuant there¬ 
to duly executed and delivered to the said Lincoln National 
Life Insurance Company required instruments effectuating 
the transfer to his said wife of an undivided interest in a 
certain contract entered into between the petitioner and 
said Lincoln National Life Insurance Company on July 1, 
1905. That during the years in question petitioner and his 
wife each filed separate federal income tax returns showing 
therein their separate income for those years. That for all 

of the said vears in controversv the amounts received bv 
• • * 

petitioner's wife as the proceeds of the undivided interest 
in the contract of July 1. 1905 transferred to her as afore¬ 
said, were returned by her as her individual income and tax 
thereon paid to the government. That in computing the 
deficiencies clainied from petitioner and as shown by the 
above-mentioned letters of April 21, and September 23, 
1920, the Commissioner of Internal Revenue added to the 
income returned by the petitioner for each of the years the 
amounts paid to his wife pursuant to said assignment and 
returned by her as her individual income. In both of said 
petitions claim was made that the Commissioner had erred 
in adding to the income of petitioner the amounts 

36 paid by said Insurance Company to petitioner’s wife 
pursuant to the assignment to her of an undivided in¬ 
terest in said contract of 1905. 

2. On August 21, 1926 and January 22, 1927, the Commis¬ 
sioner of Internal Revenue tiled with the said Board his 
answers to the said petitions, which answers admitted the 
following averments of fact: The execution of the above- 
mentioned contracts of January 2, 1921 between petitioner 
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and Ills wife and of July 1, 1905, between petitioner and the 
Lincoln National Life Insurance Company; ifurther that 


urns for the 
the vears in 


petitioner and his wife had tiled separate ref 
years in question and that petitioner's wife for 
question returned as her individual income and paid tax 
thereon the amounts received by her from said Life Insur¬ 
ance Company under the contracts of Januanf 2, 1921 and 
July 1, 1905; further that the deficiencies claimed by the 
Commissioner from petitioner resulted in part jfrom adding 
to petitioner's income as returned by him the ajmounts paid 
by said Life Insurance Company to his wife. Otherwise the 
allegations of the petitions were denied. 

3. Thereafter by order of the Board the two| causes were 
consolidated for hearing and being at issue under the rules 
and practice of said Board both causes came on for hearing 
April 15, 1929, at which time petitioner by competent wit¬ 
nesses submitted testimony supporting] the allega- 

37 tions of his petition and his claim that error had been 
committed in determining the deficiencies in taxes 

asserted against him. 

4. Thereafter on September 30, 1929 the saicj Board ren¬ 
dered its findings of fact, together with an opinijon, in which 
it held as a matter of law that the contract oil January 2, 
1921, a supplement thereto of December 28, 1923, and as¬ 
signments dated January 2, 1921, and December 28, 1923, 
executed by petitioner in accordance with said contract and 
supplement constituted only an assignment of jpetitioner’s 
future income; further that the amounts paid jto petition¬ 
er's wife pursuant to said instruments were income to peti¬ 
tioner although not received bv him; further thixt the Com- 

~ * i # 

missioner of Internal Revenue had correctly jdetermined 
petitioner's income by including therein the anjiounts paid 
by said Insurance Company to petitioner’s wijfe; further 
that said agreements and assignments were nbt effective 
because contingent; and further that the Comnlissioner of 
Internal Revenue had correctly determined petitioner’s tax 
liability for the years 1921, 1922, 1923, and 1924|. 

On September 20, 1929 the said Board entered its final 
orders of redetermination, approving the deficiencies as de¬ 
termined by the Commissioner of Internal Revenue in the 
amounts of $7,921.79, $10,634.90, $8,152.31, and 

38 $5,251.77 for the years 1921, 1922, 1923, afid 1924, re¬ 
spectively. 



32 


ARTHUR F. HALL VS. COM MR. OF INTERNAL REV. 


Designation of Court of Review. 

Petitioner being grieved by the said findings of fact, opin¬ 
ion, decision, and orders, desires review thereof in accord¬ 
ance with the provisions of the Revenue Act of 1926 by the 
Court of Appeals of the District of Columbia, said Court 
having been designated and agreed upon by the parties 
hereto by agreement in accordance with Section 1002(d) 
of said Revenue Act of 1926. 


111 . 


Assignments of Krror. 

Petitioner as a basis for review makes the following as¬ 
signments of error: 

1. The Board of Tax Appeals erred in failing to incorpo¬ 
rate in its findings of fact tin* terms and provisions of the 
agreement of duly 1, 1905, entered into September 23, 1905 
by and between the petitioner and the Lincoln National Life 
Insurance (Vnnpany. 

2. The Board of Tax Appeals erred in finding that the 

agreement of July 1, 1905 between petitioner and the 
39 Lincoln National Life Insurance Company provided 
for the payment to petitioner of “commissions on all 
renewal premiums paid to first party (the company) during 
the life of the contract" and in failing to find said contract 
provided for payment to petitioner, his heirs, administra¬ 
tors, executors and assigns of a “commission on all renewal 
premiums paid to first p;irty (the company) on life insur¬ 
ance written and issued by first party during the contin¬ 
uance in force of this contract." 

3. The Board of Tax Appeals erred in holding as a con¬ 
clusion of law that the agreements between petitioner and 
his wife and the! assignments executed pursuant thereto 
constituted an assignment of future income. 

4. The Board of Tax Appeals erred in failing to hold that 
by virtue of the assignments executed by petitioner, his 
wife received an undivided interest in property producing 
income. 
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5. The Board of Tax Appeals erred in holding that the 
assignments executed by petitioner were ineffective as as¬ 
signments of income producing property because payment 
of the income was dependent on conditions ljiot definitely 
known at the time the assignments were excepted. 

G. The Board of Tax Appeals erred in holding that the 
amounts paid to petitioner's wife, by virtue <j>f the agree¬ 
ments and assignments executed by petitioner, con- 

40 stituted income to petitioner taxable to jnm. 

7. The Board of Tax Appeals erred jin rendering 
decision for the Commissioner of Internal Revenue and re¬ 
determining the petitioner's tax liability to linil deficiencies 
due from him for the years 19*21, 1922. 1923. anjd 1924 in the 
sums of $7,921.79, $10,634.90, $8,152.31, and j$5,251.77 re¬ 
spectively. 

8. The Board of Tax Appeals erred in falling to hold 
that the Commissioner of Internal Revenue hail incorrectly 
determined petitioner's tax liability for the! years 1921, 
1922, 1923, and 1924. ‘ j ' 

Wherefore your petitioner prays that thin Honorable 
Court may review said findings, decision, Opinion, and 
orders and reverse and set aside the same, find 1 hat the 
Clerk of the said United States Court of Taxj Appeals be 
directed to transmit and deliver to the Clerk! of the said 
Court certified copies of all and every of thy documents 
necessary and material to the presentation anjd considera¬ 
tion of the foregoing petition for review and asj repaired by 
the rules of this Court and statutes made and provided. 

And vour petitioner will ever prav. 

ARTHUR j*\ HALL. 

JOHN A. SELBY, I 

HENRY RAVENEL, | 

Attorneys for Petitioner . 

! 

41 State of Indiana, 

County of Allen , ss: 

Arthur F. Hall, being duly sworn, deposes and says that 
he is the petitioner named in the foregoing jpetition for 
review of decision of the United States Board j of Tax Ap¬ 
peals. and as such person has read the foregojing petition 
for review and that the facts set forth therdin are true 
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to the best of his knowledge except such facts as are stated 
to be upon information and belief and those facts he be¬ 
lieves to be true. 

ARTHUR F. HALL. 


Subscribed and sworn to before me this 16th dav of Jan- 


uan\ hmu. 


BORGIA L. 


FAG AX, [seal 
Nofanf Public. 


My com. expires May, 8, 1933. 


Xow, March ’29, 1930. the foregoing petition for review, 
notice of filing and proof of service certified from the record 
as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. 1). GAMBLK, 

Clerk l \ S. Hoard of Tax A//peals. 

42 United States Board of Tax Appeals. Filed Mar. 13, 

1930 


Lodged-, - 

V.. 

United States Board of Tax Appeals. 

Docket Xos. 17714 and 21423. 

Arthur F. Hall, Petitioner. 

v. 

Commissioner of Internal Revenue. Respondent. 

Statement of Evidence. 


The above-entitled cause came on for hearing before the 
Honorable Forest D. Siefkin on the loth day of April 1929, 
there being present petitioner, by his counsel John A. Selby 
and Henry Ravenel, and the respondent, by his counsel A. 


II. Fast. 


Whereupon the depositions of Arthur F. Hall, Dan B. 
Xinde and R. J. Stoner were received in evidence bv the 


Board and as part of 


said depositions as Exhibit I there 
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was attached an agreement entered into bv Arithur F. Hall, 

# j ’ 

the petitioner, and The Lincoln National Life Insurance 
( ompany bearing date July 1,1905 and executed September 
‘23, 1905, reading as follows: 

‘‘This agreement entered into this 1st day of July, 1905, 
by and between The Lincoln National Life Insurance Com¬ 
pany, hereinafter called first party, and Artjhur F. Hall, 
hereinafter called second party, witnesseth: 

43 That in consideration of the mutual promises and 
agreements, hereinafter set forth, it is agreed by and 

between the parties hereto as follows: 

First. Second party hereby enters the employ of first 
party, and during the continuance of said employment and 
of this contract, shall not without the consent of first party 
enter the employ of any other person or corporation, with 
or without compensation, or acquire or retain any interest, 
legal or equitable in any insurance company of janv descrip¬ 
tion or in the stock thereof. 

Second. Second party agrees to devote his j entire time, 
attention, abilitv and energv to the promotidn of the in- 
terest of first party and to the building up of ^ts insurance 
business, during the continuance of this contract. Anv vio- 
lation by second party of the provisions of this! or the fore¬ 
going clause shall operate as a cancellation of this contract 
at the option of first party, of the exercise of \|chich option 
second party shall have thirty days written notijcc, provided 
however that said first party shall exercise jsucli option 
within three months of the time when it shall have become 

i 

cognizant of a breach of this or the foregoing clause. 

44 Third. Second party agrees to perforip such serv¬ 
ices in connection with the conduct of the business 

of, and acquisition of business for first party ajs he may be 
directed to perform by the Board of Directors ojf first party 
of the Hxecutive Committee of said Board of Directors. 
Fourth. During the continuance in force of this contract 

1 j 

second party shall receive from first party as compensation 
for said services an annual salary of not lesfc than Two 
Thousand Six Hundred Dollars ($2,600.00), payable 
monthlv, dating from Julv 1, 1905, and in addition to said 
salary, second party, his heirs, administrator^, executors 
and assigns shall receive a commission on all renewal pre- 


I 
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miums paid to first party on life insurance written and 
issued by first party, during the continuance in force of 
this contract of two and one-half per cent, on the First 
Four Hundred Thousand Dollars, two per cent, on the 
second Four Hundred Thousand Dollars, one and one-half 
per cent, on the third Four Hundred Thousand Dollars, and 
one and one-half per cent, on all additional renewal pre¬ 
miums over and above said Twelve Hundred Thousand 
Dollars, said commissions to he paid each year without 
reference to any preceding year. But in computing the 
amount of said renewal premiums on which commis- 
4b sions are to be paid under this contract, there shall 
not la* included therein any renewal premiums on 
life insurance taken by first party on the lives of stock¬ 
holder of tirst party residing in Allen County, Indiana, nor 
renewal premiums on life insurance taken by any other life 
insurance Company, Beneficiary Association or Society, 

which mav be taken over bv, transferred to, or reinsured bv 
• • • 

first party. 

Fifth. The life of this contract shall be limited to a term 
of fifteen years from the execution thereof, and shall re- 
r.;»w itself annually without action of the parties hereto 
from the first day of January 1 DOT upon condition that first 
party shall have on its books in force paid for life insurance 
a ' follows: 


bum 


iry 1st. 1 DOT; 


$1,500,000 00 

“ l9os 

...... 

2.000.000 00 

•• !!><>!>; 


2,500,000 00 

•* 1D10 


3,000,000 00 

*• ID! 1 1 

. . • • 

4,000.000 00 

•• 1912 


5,500,000 00 

- 1913' 


7,500.000 00 

*• 1914 i 


10.500.000 00 

*♦ 1915 

• • ... 

14.500.000 00 

** 19161 


19.500.000 00 

** 1917, 


. 25,500,000 00 

** 1918.. 


32,500.000 00 

** 1919, 


40,500.000 00 

•• 1020 


49.500.000 00 

“ 1921 • 

* . . 

59,500,000 00 
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It is agreed between the parties hereto that if the amount 
of paid for business on the books of first party shall not 
equal the amount set out in the foregoing schedule, 
46 then this contract shall become null and void upon 
the date of such failure, at the option! of the first, 
party, and the second party shall have thirty days written 
notice by first party of the exercise of said option, which 
notice shall be given within sixtv davs from!the date of 
such failure. 

Provided that in case first party shall not eijiploy an as¬ 
sistant to second party acceptable to him on of before one 
year from the date hereof, then the amount |of paid for 
business to be on the books of first party in oijder for this 
contract to renew itself as above shall be as fallows: 

$[1,000,000 00 

ji. 500.000 00 

[>, 000.000 00 

[2,500,000.00 

{!,000,000 00 

4-.0011,000.00 

h ')‘M •>•>•> • >•> 

jr,000,000 00 
j>,500.000 00 

1 £.500,000 00 
1 ji,750,000 00 
22,000,000 00 
:;(|),oo( 1.000 00 
4^,000,000 00 
5.1000,000.00 


Januarv 1st, 

• 

1007 


4 4 4 4 

1908 . 

. . . . . • • . . 

i i 4 4 

1900 


4 4 4 4 

1010 


44 44 

ion 


44 44 

1012 .. 


44 44 

101:1 


44 44 

1014 


44 44 

1915 


44 44 

1010 . . 


44 44 

1917 


44 44 

1018 


i i i 4 

1010 


44 44 

1920 


44 44 

1021 



Sixth. First party shall issue to second parllv a regular 
managing* agent's commission contract up to and until Jan¬ 
uary ]>t, 190S, but t!i<‘ total compensation under this con¬ 
tract and under said agent’s commission foul rad ac- 
47 cruing to second party from first parti* shall not 
exceed the sum of Six Thousand Dollarsj(£0,000.00) 
from the first day of July. 1005 to January 1st, f007. 

Seventh. If at anv time second partv shall Ivoluntarilv 

• 1 • I • 

and of his own volition cease his employment by first party 
under this contract, 01 * if he shall voluntarily seter his con¬ 
nection with first party, then second party shall forfeit all 
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Lis riidit, title and interest in and to his commissions on 
renewal ])reminms after seven years from the time lie leaves 
the employment of tirst party, which would otherwise there¬ 
after become due second party from tirst party. 

Eighth. It is farther understood and agreed that second 
party's commission interest in renewal premiums as set out 
in this contract shall not attach until said renewal premiums 
are paid in to first party. 

In Witness Whereof the parties have hereunto set their 
hands and seals this :ID day of September, 1905. 

| CORPORATE seal. I 

THE LINCOLN NATIONAL LIFE 
INSURANCE COMPANY, 

Bv SAM ‘L M. FOSTER, Pres't. 

ARTHUR F. HALL. 

4S Attest : 

ARTHUR F. HALL. Seat. 


At a meet in"; of the Executive 1 Committee held at the of¬ 
fices of tin* Company 1 :.*>() P. M„ November 9th, 190(5, at 
which were present Samuel M. Foster, Hubert Beruhoff, 
F. L. Jones. B. Raul Mossman. F. I\. Salford. and Arthur 
F. Hall, tin* following resolution was offered In Mr. Saf- 
ford: 

** Whereas, the Contract existing between this Company 
and its Secretary, Arthur F. Hall, is, in its fifth section 
somewhat indefinite in that the character of the assistant 
referred to is not made clear, therefore, “Resolved, that 
said assistant is and should be interpreted to mean, an as¬ 
sistant eijnal in rank and compensation to said Hall and it 
is further declared that no such assistant has thus far been 
employed and that therefore the second schedule contained 
in said contract should be and is tin* one that should gov¬ 
ern and apply in said contract." 

The resolution was seconded by Mr. Mossman. and be- 
inii' put to vote was unanimously carried." 


As a further exhibit to said depositions there was at¬ 
tached an agreement dated Januarv 2, 1921, bv and be- 

• % 
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i 

tween Artliur F. Hall and Ann O'Rourke Ha)l reading as 
follows: 

“This agreement, Made this 2nd day of January, 1921, 
hetween Arthur F. Hall, as first party, and Apn O'Rourke 
Hall, formerly Ann O'Rourke, as second pajrty, both of 
Allen Countv, Indiana, witnesseth: That I 

Whereas, the parties hereto were married! on the 14th 
day of October, 1920, and, j 

Whereas, prior to the said marriage, it was drally agreed 
between the first and second parties, ih contempla- 

49 tion and consideration of their approaching mar¬ 
riage, that upon the death of first part>j, subsequent 

to such marriage, and upon leaving second party as his 
widow surviving him, a certain disposition of jfirst party’s 
property and income, and a provision for second party, 
should be made, as hereinafter set out, and tljal such pro- 
vision for second party should be accepted by Second party 
as in lieu of, and in bar of, any inchoate rights in first 
party's property to which she might be outitloct as his wife, 
or of any widow’s share or allowance, or any! right of in¬ 
heritance to which she might be entitled as bis surviving 
widow. 

Xow, therefore, to perpetuate said oral jante-nuptial 

agreement, and to save anv doubts as to the vajliditv there- 

• » 

of, or the Statute of Fraud affecting the samel the parties 
hereto do now, as of the time of making said oral ante¬ 
nuptial agreement, agree as follows: 

That in the event of first party's death, leaving second 
party as his widow, first party’s estate shall transfer and 
pay over to second party, and second party ^hall receive 
from such estate, the same proportion thereof which sin* 
would receive if his estate were divided equally, share and 
share alike, between her and each child of first party 

50 surviving him: provided however, that if any child 
ot first party should die prior to his docejaso, leaving 

a widow or lawful issue, then such widow or lawful issue 
shall be counted in place of said deceased chi|d in deter¬ 
mining the share that shall go to second partjy; it being- 
understood and agreed that the estate of first party, upon 
which second party’s proportionate share is tp be based, 
shall be deemed to mean the net estate left by! first partv 
after deducting: I 
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(a) All indebtedness of said estate. 

(!>) All transfer, inheritance and estate taxes to be as¬ 
sessed against said estate, or the distributive shares 
1 hereof. 

(<♦) All expenses of administration thereof. 

(d) The remission and release of any indebtedness of 
first partv’s brother, (leorge f>. Hall, to first party. 

(e) Anv special bequests which may be left by first party 

bv will to others than his natural heirs, such bequests not, 

« 

however, to exceed in the aggregate Five Thousand Dol¬ 
lars ($:>.( )oo.oo). 

And it is further understood and agreed that in order to 
make division of said estate as -toresaid, and to 
:>1 pay over to second party her proportionate share 
determined as above* set out. the administrators or 
executors of first party's estate shall not be required to 
make sale of the contract with the Lincoln National Life 
Insurance Company hereinafter referred to unless such 
sale shall h«» deemed advisable by such administrators or 
executors, but such executors or administrators may, if 
they desire, in order to secure to second party her pro¬ 
portionate share of the assets of said estate as herein pro¬ 
vided. assign to her an undivided interest in the proceeds 
of such contract,, as tin* same* are paid over by the Lincoln 
National Life Insurance (’ompany in accordance with the 
tt-rms of its said contraet. 

First party further agrees: 

1st. 'That lie will immediately, upon the execution of 

this contract, convey to himself and to second party as 

husband and wife, to be held as an estate bv entireties, his 

residence property in Allen County, Indiana, described as 

follows: Lot No. Thirty-Seven (.*>7) Beechwood Addition 

to the Citv of Fort Wavne. Indiana. 

• • 

2nd. First party agrees to, and does hereby sell, assign, 
transfer and deliver to second party, an undivided inter¬ 
est in and to a certain contract entered into by the Lincoln 
National Life Insurance Company of Fort Wayne, 
7)2 Indiana, with the said first party, (which contract 
boars date of July 1st. 1905), (and a copy of which 
is hereto annexed, marked Exhibit A, and made a part 
hereof), to the extent of Thirty-Three Thousand, Three 
Hundred and Thirty-Three Dollars ($33,333.33) per an- 
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num, to be paid to said second party for the sjpace of three 
years from the date hereof, subject to and in accordance 
with the terms of said contract, and hereby authorizes and 
directs said second party to collect the said shm of money 
annually during the said term from the said (jompany, and 
hereby directs and authorizes the said Company to make 
such payments to second party, and to accept the receipts 
and acknowledgments of such payments from second party, 
in acknowledgment and acquittal of the said Company from 
any liability on the part of said Company to first party to 
the extent of such payments, with the same force and ef¬ 
fect as though such payments were made to firjst party, and 
receipts were signed by him personally in acknowledgment 
thereof; and first party agrees to sign, execute and de¬ 
liver to the said Company, any notice, order ojr instrument 
required by it, and necessary to effectuate thj? transfer to 
second party contemplated herein, and this! agreement, 
transfer and assignment on the part of first party shall re¬ 
main in full force and effect for the said tejrm of three 
years, as against first party, his lieirfe, executors, 
administrators or assigns. 

On her part, second party, in consideration of said 
marriage, and of the agreements of first partly herein set 
forth, horebv agrees: 

1st. That she will not, either during the life time of 
first party or after his decease, in case she survives him, 
take, claim, demand or receive any inchoate Rights in or 
to the property of first party to which she may;be or might 
hereafter become, entitled to by reason of sucjh marriage, 
nor any widow’s allowance or share or right ofj inheritance 
in the estate of first party, to which she might be entitled 
under the laws and statutes of the State of Indiana, or of 
any other state, territory or country in which; first party 
may now, or hereafter own property, or in which first party 
or second party might be domiciied at the tjme of first 
party’s death, hereby expressly and forever Renouncing, 
relinquishing and waiving any and all inchoate rights or 
rights of inheritance, homestead rights, or widow’s share 
or allowance to which she may or might be entitled by rea¬ 
son of her marriage with first party, under or by virtue of 
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tlie laws of the State of Indiana, or any other State, terri¬ 


tory or country. 

2nd. That she will assume and pay all of the indebted¬ 


ness and obligations of first party aggregating ap- 
54 proximately Fifty-Seven Thousand Dollars ($57,- 
000.00), now owing by first party upon notes or 
mortgages as follows: 

Indebtedness to the Lincoln National Bank ot Fort 
Wayne upon notes signed by first party—Thirty-Three 
Thousand Dollars ($33,000.00). 

Indebtedness to Garrett State Bank of Garrett, Indiana, 
upon notes signed by first party—Thirty-Five Hundred 
Dollars ($3,500.00). 

Indebtedness to the Lincoln Trust Company upon notes 
and mortgages signed by first party—Fifteen Thousand 
Dollars ($15,000.00). 

Indebtedness to the Tri-State Loan & Trust Company 
upon notes and mortgages signed by first party—Five Hun¬ 
dred Dollars ($500.00). 

Indebtedness to Agnes F. Brown upon note signed by 
first party—Three Thousand Dollars ($3,000.00). 

Indebtedness upon notes signed by first party to various 


life insurance companies, secured by assignment of life in¬ 
surance policies—Nineteen Hundred and Twentv-five Dol¬ 
lars ($1,925.00). 

Second party further agrees, if thereto requested bv 
first party, to assume and pay any indebtedness hereafter 
incurred by first, party, within said term of three years, 
and represented by his promissory notes, provided, how¬ 
ever, that she shall not be requested or called upon or obli¬ 
gated to pay upon first party's debts now outstanding, or 
hereafter incurred, more than the total sum of Ninety 
Thousand Dollars ($90,000.00), including all interest that 
may accrue thereon, and second party hereby agrees to 
save first party free and harmless from any and 
55 all claims or liability by reason of the said indebted¬ 
ness, and tor that purpose, hereby agrees to assign 
to the said creditors, if they shall so desire, all of her right, 
title and interest acquired in and to the said contract with 


the said Lincoln National Life Insurance Company under 
the terms ot this contract, as collateral security for the 
payment ot the indebtedness so assumed by her. 
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It is understood and agreed between the parties that at 
the end of said term of three years, all right, title and in¬ 
terest of second party in and to, or against, (he said con¬ 
tract with the said Lincoln National Life Insurance Com¬ 
pany, or the proceeds arising therefrom, shaill cease and 
determine, and as against second party, first! party shall 
hold the same free of any and all claims onj the part of 
second party, unless second party shall, at thje end of the 
said term of three years, have failed to receive from the 
said Company, or from first party, the full amount of said 
One Hundred Thousand Dollars ($100,000.00), in which 
event this assignment shall remain in full for<pe and effect 
until such time as the said aggregate amount of One Hun¬ 
dred Thousand Dollars ($100,000.00) shall have been re¬ 
ceived bv second parte under the terms of this contract, 
whereupon all right, title and interest of second party in 
and to or against the said contract shall immediately cease 
and determine. It is further understood ancj agreed be¬ 
tween the parties that should the death of firjst party oc¬ 
cur on or before two years from the <late of this 
56 contract, second party shall repay to first party’s 

estate from the sums received bv her from the said 

* 

Lincoln National Life Insurance Company, under the terms 
of this agreement and assignment, an amount equal to 
seventy-five per cent (75%) of the said aggregate sum to 
be paid her by the said Company, after deducting there¬ 
from all first party's indebtedness paid by her, or to be 
paid by her, in accordance with the terms of this agree¬ 
ment, and the amount so repaid by her to first party’s 
estate shall become a part of the corpus thereof to be dis¬ 
tributed as though a part of first party’s estate;at the time 
of his death. This agreement shall extend to, ;ind be bind- 
ing upon the heirs, executors, administrators, devisees, 
legatees, grantees and assigns of first party. 

In witness whereof, the parties have hereunto set their 
hands, in duplicate, the dav and vear first above written. 
(Sgd.) ARTHUR F. HALL. 

✓ V ___ _ 


(Sgd.) 


ANN O’ROURKE HALL. 
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State of Indiana, 

County of Allen , ss: 

Before me, the undersigned, a Notary Public in and tor 
said County and State, this 17th day of May, 1921, per¬ 
sonally appeared Arthur F. Hall and Ann O’Rourke Hall, 
and acknowledged the execution of the foregoing in- 
57 strument for the uses and purposes therein con¬ 
tained. 

Witness my hand and Notarial Seal. 

(Sgd.) 0. B. ROUSSEL, [seal.! 

X of art/ Public. 

My commission expires Dec. 9, 1923." 


As a further exhibit to said depositions there was at¬ 
tached an agreement dated December 28, 1923, by and be¬ 
tween Arthur F. Hall and Ann O'Rourke Hall, reading as 
follows: 


“This supplemental agreement, made this 28 day of 
December, 1923, between Arthur F. Hall, as first party, 
and Ann O'Rourke Hall, as second party, both of Allen 
County, Indiana, witnesseth: that. 

Whereas, the parties hereto did, on the 2nd day of Jan¬ 


uary, 1921. outer into a certain contract, copy of which con¬ 
tract is annexed hereto, and to which contract this agree¬ 
ment is intended as a supplement, and. 

Whereas, under the terms of such contract, second party 
was to receive from the Lincoln National Life Insurance 


Company, certain sums of money to the aggregate amount 
of One Hundred Thousand Dollars ($100,000.00) for 
58 her own use and benefit, except to the extent that 
she was required, under the terms of the said con¬ 
tract, to pay certain indebtedness of the first party, repre¬ 
sented by first party's promissory notes as described in 
such contract, and such provisions of said contract have 
been carried out to the extent that second party hereto 
has received the sums of money from the said Lincoln 
National Life Insurance Company, and has paid all of the 
obligations mentioned in the said contract which she has 
been called upon to pay, but an examination of the books 
and accounts of first and second parties now discloses that 
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I 
! 

during said three year period, there has, thru oversight 
and error on tlie part of the parties hereto, and of the per¬ 
son keeping the individual bank accounts and Looks of ac¬ 
count of the parties hereto, been drawn fronji tlie second 
party's account, large sums of money which ishe was not 
obligated to pay under the terms of the said contract, and 
which it was not the intention of the parties! hereto that 
she should pay, an itemized statement of which payments 
is attached hereto, and marked Schedule A. 

Now, therefore, in consideration of the prenjiises, and to 
avoid any dispute or misunderstanding, and (o carry out 
the said contract according to its true intent and 

59 purpose, it is hereby agreed as follows:! 

First party agrees to, and does hereby! sell, assign, 
transfer and deliver to second party, an undivided interest 
in and to the contract between first party and; the Lincoln 
National Life Insurance Company, which contract is re¬ 
ferred to in the said principal agreement between first and 
second parties under date of January 2d, 1921, fjo the extent 
of Forty-Two Thousand One Hundred and Seventy-eight 
Dollars and Twenty-Seven Cents ($42,178.27), tjo be paid to 
said second party during the years 1924 and 1J25, one-half 
of such sum to be paid during the year 1924 and one-half 
thereof during the year 1925, subject to, and inj accordance 
with, the forms of the said contract with the 4aid Lincoln 

i 

National Life Insurance Company, and first pjirty hereby 
authorizes and directs said second party to collect the said 
sum of money from the said Company, and hereby directs 
and authorizes the said Company to make such payments to 
second party, and to accept the receipts and Acknowledg¬ 
ments of such payments from said second party jin acquittal 
of the said Company from any liability on the part of such 
Company to first party to the extent of, such pay- 

60 ments, and with the same force and effect as though 
such payments were made direct to first| party, and 

receipts were signed by him personally therefor, and this 
agreement, transfer and assignment on the pArt of first 
party shall remain in full force and effect for the said term 
of two years from January 1st, 1924, as against|first party, 
his heirs, executors, administrators or assigns,! and there¬ 
after, all right, title and interest of second partly in, to, or 
against the said contract with the Lincoln National Life 
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Insurance Company, or tlie proceeds arising therefrom, 
shall cease and determine. 

On her part, second party, in consideration of the agree¬ 
ment and assignment by first party as above set forth, here¬ 
in' releases lirst partv from anv and all liabilitv bv reason 
of the erroneous and wrongful payments of the said sums 
of monev set forth in said Schedule A hereto attached. 

Second party further agrees that she will assume and pay 
the balance now duo upon tin* note> and mortgages specifi- 
callv referred to and described in Cage ."> of said contract of 
January 2nd, 192], provided, however, that she shall not be 
called upon or obligated to pay upon such indebtedness 
more than the total sum of Thirty-four Thousand, 

61 Nine Hundred and Sevont v-Fight Hollars and 

• * 

Twenty-Seven Cents ($24,978.27), including all in¬ 
terest that may accrue thereon, and second party hereby 
agrees to save first party free and harmless from any and 

all claims or liabilitv bv reason of such indebtedness to the 

• • 

maximum amount above stated, and for that purpose, 
herebv agrees to assign to the said creditors to whom said 


notes and mortgages are payable, if they shall so desire, all 
of her right, title and interest acquired in and to the said 
contract with the said Lincoln National Life Insurance 
Company under and by virtue of the terms of this contract, 
as collateral security for the payment of the indebtedness 
so assumed bv her. 

In witness whereof the parties have hereunto set their 
hands in duplicate, the dav and vear lirst above written. 
(Sgd.) . ‘ ARTHUR F. IIALL. 

(Sgd.) ANN O'ROURKE IIALL.” 



I 

i 

I 
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62 Schedule A. 

December 28. 1023. 

I 

Miscellaneous A/c for the year 1921. $3,133)14 

1022. 1531.04 

1923 . 589)00 

-— 83,875.24 

Auto A/c for the year 1921. 5.646|.36 

1922 . 497170 

1023 . 2.800(00 

-j— 8,044.00 

Insurance premiums for the year 1921. 102^00 

1022. 2.270j92 

-j— 2,408.92 

Vacation A/c for the year 1021. 326.194 

1022. 1 >52/20 

-|— 2,170.14 

A. F. Hall—Personal for the year 1021.|.. 8.25 

A. F. Hall, Jr. for the year 1021. 522.1 k) 

1022. 163.50 

-j_ 6SC.40 

Wm. F. Hall for the year 1021. 747.80 

1022. 614.00 

-j— 1,361 .SO 

Aileen Hall for the year 1021. 531.55 

1022. 57.00 

-i— 389.24 

Household A/c for the year 1021. 3.800 .<!h> 

1022. 1.000.(iK> 

-p- 4.800.00 

Income Tax for A. F. Hall—paid in 1021.J. 3,245.22 

Notes Receivable from A. F. Hall 1022— Italanee of 81600. 

Loan . j . 800.00 

Lincoln Life Stock A/c 1022.j. 6,220.00 

i_ 

Total .]. 834,078.27 

63 The foregoing agreements are all of jthe evidence 
either oral or documentary necessary to fye considered 

in connection with assignments of error (1) and (2) con¬ 
tained in the petition for review tiled hv the petitioner, the 
findings of fact of the Board being otherwise! accepted as 
correct, being supported hv the evidence. 

JOHN A. SELBY, 
Attorney for petitioner. 

908 Wilkins Building, Washington, D. C. j 

The above statement is approved as correct) 

C. M. CHAREST, F., j 

General Counsel, Bureau of Internal Revenue, 
Attorney for Respondent . 
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This statement of the evidence is duly stated, ap- 

64 proved and signed in order to be made of record in 
the above-entitled cause this 13th day of March. 

(S.) LOG AX MORRIS, 

Member failed States Board of Tax Appeals. 

Now, March 29. 1930, the foregoing statement of evidence 
certified from the record as a true copy. 

[Seal r. S. Board of Tax Appeals, 1924.] 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

65 United Slates Board of Tax Appeals. Filed Mar. 12, 

1930. 

United-States Board of Tax Appeals. 

Docket Nos. 17714 and 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner; of Internal Revenue. Respondent. 

Praelpe. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and. within sixty days from date 
of filing of the pet it ion for review in the above-stated cases, 
transmit to the Clerk of the Court of Appeals for the Dis¬ 
trict of Columbia: certified copies of the following docu¬ 
ments: 

1. The docket entries of proceedings before the United 
States Board of lax Appeals in the above-entitled cases: 

2. Pleadings before the Board. 

3. Findings of fact, opinion, and decisions of the Board. 

4. Final orders of redermination entered bv the Board. 

5. Petition for review. 

66 6. Statement of evidence. 

7. Agreement for review by Court of Appeals for 
the District of Columbia. 
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The foregoing to be prepared, certified, ancl transmitted 
as required by law and the rules of the CoujL-t of Appeals 
for the District of Columbia. i 

JOHN A. SEtBY, 

HENRY RAVjENEL, 
Attorneys for Petitioner. 

Now, March 29, 1930, the foregoing praecipe Certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.]] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

67 United States Board of Tax Appeals. 

Docket No-. 17714 & 21423. 

! 

Arthur F. Hall, Petitioner, ! 

v. 

! 

Commissioner of Internal Revenue, Respondent. 

| 

Order Enlarging Tune. j 

i 

For cause appearing of record, it is 
Ordered that the time for filing certified copies of record 
papers sur petition for review of the above | entitled pro¬ 
ceeding in the Court of Appeals of the District of* Columbia 
be and it is lierebv extended to April 15, 1930. 

(Signed) * LOGAN MORRIS, 

| Member. 

Dated, Washington, D. C., March 12, 1930.| 

A true copy. Teste: 

[Seal L T . S. Board of Tax Appeals, 1924.] j 
B. D. GAMBLE, ! 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appeals, j 

Endorsed on cover: Board of Tax Appeals. No. 5173. 
Arthur F. Hall, appellant, vs. Commissioner] of Internal 
Revenue. And No. 5174. Arthur F. Hall, appellant, vs. 
Commissioner of Internal Revenue. Court |of Appeals, 
District of Columbia. Filed Apr. 4, 1930. j Henry W. 
Hodges, Clerk. 

(3738) | 

7—5173 & 5174a 
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i 
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Arthur F. Hall, 

Appellant, ! 

VS. 

I 

Commissioner of Internal Revenue 

i 

Appellee 


APPEALS FROM THE UNITED STATES 
BOARD OF TAX APPEALS I 


BRIEF FOR APPELLANT 

I 

I 

I 

OPINION BELOW 

The only previous opinion in the present cases, 
which were consolidated for hearing in the Board 
and are now consolidated for hearing in this Court, 
is that of the Board of Tax Appeals reported in 

I 

l 

i 

i 

l 

i 


i 




2 


7 B. T. A. 752. ( R. pp. 18-25 inc.) From that 
opinion three members dissent, one expressing his 
reasons therefor (R. p. 24-25). 

JURISDICTION 

They involve income taxes for the calendar years 
1921, 1922, 1923 and 1924, in the amounts of 
$7,921.79, $10,634.90, $8,152.31, and $5,251.77, 
and are taken from decisions (Orders of Redeter¬ 
mination) of the Board of Tax Appeals entered 
on September 30,1929. (R. p. 26.) The cases are 
brought to this Court by petition for review filed 
January 22, 1930, (R. pp. 29-33 inc.) pursuant 
to the Revenue Act of 1926, C-27, Sections 1001, 
1002 and 1003, 44 Stat. 9, 109, 110, and pursuant 
to a stipulation under section 1002 (d) of the Reve¬ 
nue Act of 1926. (R. p. 27.) 

QUESTION PRESENTED 

The sole issue presented is whether this appel¬ 
lant is liable for taxes on certain sums of money 
paid by the Lincoln National Life Insurance Com¬ 
pany to his wife during the years in question, said 
payments having been made under and in accord¬ 
ance with assignments executed by appellant in 
favor of his wife, the sums involved having been 
included by the wife in her returns for the years 
in question and she having paid a proper tax 
thereon. Stated briefly, this Court is asked to de¬ 
termine the ownership of the income upon pay¬ 
ment as between appellant and his wife. No claim 



I 

i 


I 

is made that such income or any part thereof is not 
subject to tax either as exempt income or ai repre¬ 
senting a return of capital. The decision; of this 
Court will affect only the amount of tax to be col¬ 
lected by the government. 

STATUTES INVOLVED | 

The Revenue Act of 1921 provides in part as 
follows: 

i 

(Sec. 210.) “That in lieu of the tax imposed 
by section 210 of the Revenue Act of 1918, 
there shall be levied, collected, and p$id for 
each taxable year upon the net income of every 
individual * * 

! 

l 

The pertinent provision of the Revenue |Act of 
1924 is in substance the same. ! 

I 

STATEMENT OF FACTS ! 

i 

In addition to the findings of fact of the Board, 
a statement of evidence appears in the recoxfd con¬ 
sisting of three agreements upon which appellant 
relies. From the pleadings, findings of the board, 
and the statement the following facts appear: 

The appellant is a resident of the City of Fort 
Wayne, State of Indiana, and since 1924 has been 
President of the Lincoln National Life Insurance 
Company of Fort Wayne. Upon organization of 
the Company in 1905 he became its Secretary and 
General Manager and in the years 1921, 1922 and 
1923 he was first Vice-President. 

j 

i 

i 

i 

i 


i 

i 

i 


i 

i 

i 



4 


By a contract dated July 1, 1905, and executed 
September 23,1905, with the Insurance Company, 
he agreed to enter its employ devoting his entire 
time, attention, ability, and energy to the promo¬ 
tion of its interests and the building up of its busi¬ 
ness during the continuance of the agreement. 
By the agreement he received an annual salary of 
$2,600 and in addition he, his heirs, administra¬ 
tors, executors and assigns were given the right to 
receive a commission on all renewal premiums 
paid to the Company on life insurance written and 
issued by the Company during the continuance of 
the contract at a variable percentage rate. The 
life of the contract was limited to fifteen years, 
renewing itself annually, upon condition that the 
Company should have on its books a certain mini¬ 
mum amount of insurance each year. In the event 
he should voluntarily leave the employ of the Com¬ 
pany, theii he would forfeit his right to commis¬ 
sions on renewal premiums after seven years from 
the time he should leave such employ. (R. pp. 35- 
38 inc.) 

The appellant continuously remained in the em¬ 
ploy of the Insurance Company during the life of 
the contract and all conditions required to be per¬ 
formed by the contract to entitle him to the com¬ 
missions on renewal premiums had been performed 
prior to 1921. (Bds. Findings, R. pp. 20, 21.) 

Appellant was married to Mrs. Ann O'Rourke 
Hall, who is still living, on October 14, 1920, and 
prior to that time had made an oral ante-nuptual 
agreement with her respecting the disposition of 






5 

his property, said agreement being entered into 
because the appellant had children by a former 
wife and wished to obviate any misunderstanding 
or difficulty with respect to the disposition of his 
property upon his death. (Bds. Findings R. p. 
20 .) ! 

To perpetuate the oral ante-nuptual agreement, 
appellant and Mrs. Ann O’Rourke Hall entered 
into a written agreement under date of January 
2, 1921, in substance as follows: Mrs. Hall in con¬ 
sideration of the benefits conferred upbn her 
agreed to accept such benefits in lieu of any in¬ 
choate rights in appellant’s property to wllich she 
might be entitled and agreed to accept as her share 
of the estate the same proportion thereof which 
she would receive if his estate were divided 
equally, share and share alike, between her and 
each child of appellant surviving him. Appellant 
agreed to convey to himself and his wife as tenants 
by the entireties certain residence property and 
to sell, assign, and transfer to his wife an undi¬ 
vided interest in and to the contract of 1905 be¬ 
tween himself and the Insurance Company to the 
extent of $33,333.33 per annum for three!years. 
Mrs. Hall agreed to pay certain debts thei} exist¬ 
ing of the appellant and a limited amount! which 
might thereafter be incurred by him. (Bds* Find¬ 
ings R. p. 20; Agreement R. pp. 39-43 inc.) 

Pursuant to the written agreement of January 
2, 1921, on the same day appellant executed an 
assignment reading as follows: 
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“In consideration of the mutual promises 
contained in a certain agreement by and be¬ 
tween Arthur F. Hall, as first party, and Ann 
O'Rourke Hall, as second party, dated Jan¬ 
uary 2d., 1921, and subject to and in accord¬ 
ance with the terms and conditions of said 
agreement, I hereby sell, assign, transfer and 
deliver to Ann O'Rourke Hall an undivided in¬ 
terest in and to a certain contract entered into 
by the Lincoln National Life Insurance Com¬ 
pany , of Fort Wayne , Indiana , with Arthur F . 
Hall (which contract bears date of July 1st, 
1905), to the extent of Thirty-three thousand 
three hundred thirty-three dollars and thirty- 
three cents ($33,333.33) per annum to be paid 
to said Ann O'Rourke Hall for the space of 
three years from the date hereof, subject to 
and in accordance with the terms of said con¬ 
tract with The Lincoln National Life Insur¬ 
ance Company. 

“Dated this second day of January, nine¬ 
teen twenty-one. 

(Sgd.) “Arthur F. Hall." 

(Italics added. Bds. Findings R. pp. 20, 21.) 

The Lincoln National Life Insurance Company 
was given a copy of the assignment and thereafter 
accepting the same made payments to Mrs. Hall 
pursuant thereto. (Bds. Findings R. p. 21.) 
Thereafter under date of December 28, 1923, ap¬ 
pellant entered into a supplemental written agree¬ 
ment with his wife whereby he agreed to make a 
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further assignment of an undivided interest jin and 
to the contract between himself and The Lincoln 
National Life Insurance Company to her to the 
extent of $42,178.27 to be paid to her one-half in 
1924 and one-half in 1925. (Bds. Findings, R. p. 
21; Agreement R. pp. 44-47 inc.) 

On the same day he executed an assignment sim¬ 
ilar to the assignment of January 2, 1921, which 
was communicated to the Insurance Company, 
which made payments to Mrs. Hall on account 
thereof. (Bds. Findings R. p. 21.) j 

Pursuant to the assignments of January 2\ 1921, 
and December 29, 1923, the Lincoln National Life 
Insurance Company made direct payment tCf Mrs. 
Hall of the sums called for by the assignments as 
follows: 


1921 _ $31,588.55 

1922 _ 35,078.02 

1923 _ 33,333.24 

1924 _ 21,089.16 

i 


No part of the sums so paid to Mrs. Hall by 
the Insurance Company was returned by Her to 
the appellant. (Bds. Findings R. p. 21.) 

’"’in computing the deficiencies claimed fojr the 
years 1921 to 1924, inclusive, the appellee has 
added to the income included by the appellant in his 
return for each year the sums paid by the insur¬ 
ance Company to his wife pursuant to the assign¬ 
ments of January 2,1921, and December 28,1923. 
(Bds. Findings R. p. 22.) 


i 

i 


i 

i 

I 

i 


i 
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ASSIGNMENTS OF ERROR 

The errors asserted in the petition for review 
are as follows: 

1. The Board of Tax Appeals erred in failing 
to incorporate in its findings of fact the terms and 
provisions of the agreement of July 1, 1905, en¬ 
tered into September 23,1905, by and between the 
appellant and the Lincoln National Life Insurance 
Company. 

2. The Board of Tax Appeals erred in finding 
that the agreement of July 1,1905, between appel¬ 
lant and the Lincoln National Life Insurance Com¬ 
pany provided for the payment to appellant of 
“commissions on all renewal premiums paid to 
first party (the company) during the life of the 
contract” and in failing to find said contract pro¬ 
vided for payment to appellant, his heirs, adminis¬ 
trators, executors and assigns of a “commission on 
all renewal premiums paid to first party (the com¬ 
pany) on life insurance written and issued by first 
party during the continuance in force of this 
contract.” 

3. The Board of Tax Appeals erred in holding 
as a conclusion of law that the agreements between 
appellant and his wife and the assignments exe¬ 
cuted pursuant thereto constituted an assignment 
of future income. 

4. The Board of Tax Appeals erred in failing to 
hold that by virtue of the assignments executed 
by appellant, his wife received an undivided inter¬ 
est in property producing income. 
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i 

5. The Board of Tax Appeals erred in holding 
that the assignments executed by appellant were 
ineffective as assignments of income producing 
property because payment of the income was de¬ 
pendent on conditions not definitely known at the 
time the assignments were executed. 

6. The Board of Tax Appeals erred in holding 
that the amounts paid to appellant’s wife, by vir¬ 
tue of the agreements and assignments executed 
by appellant, constituted income to appellant tax¬ 
able to him. 

7. The Board of Tax Appeals erred in tender¬ 
ing decision for the Commissioner of Internal Rev¬ 
enue and redetermining the appellant’s tax liabil¬ 
ity to find deficiencies due from him for the years 
1921, 1922, 1923, and 1924 in the sums of 
$7,921.79, $10,634.90, $8,152.31, and $5^251.77 
respectively. 

8. The Board of Tax Appeals erred in failing to 

hold that the Commissioner of Internal Revenue 
had incorrectly determined appellant’s tax liability 
for the years 1921, 1922, 1923 and 1924. j(R. p. 
32, 33.) | 

i 

i 

| 

SUMMARY OF ARGUMENT 

We view the cases as presenting for decision two 
main questions, the first being what the appellant 
owned in 1921 by reason of his ownership of the 
contract of 1905 with the Lincoln National Life 
Insurance Company, and the second the effect of 
the agreements of 1921 and 1923 and the assign- 
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ments of the same date as between himself and his 
wife, and himself and the respondent. Stated 
affirmatively: 

1. ON JANUARY 2,1921, AND DECEMBER 
28,1923, THE CONTRACT OF 1905 BETWEEN 
APPELLANT AND THE LINCOLN NATION¬ 
AL LIFE INSURANCE COMPANY REPRE¬ 
SENTED AN INCOME PRODUCING PRO¬ 
PERTY CAPABLE OF ASSIGNMENT AND 
TRANSFER IN WHOLE OR IN PART. 

2. THE OWNER OF PROPERTY BEING 
TAXABLE ON THE INCOME RECEIVED 
THEREFROM, APPELLANT’S WIFE AND 
NOT APPELLANT WAS LIABLE FOR ANY 
TAX DUE WITH RESPECT TO THE SUMS 
PAID BY THE LINCOLN NATIONAL LIFE 
INSURANCE COMPANY TO HER. 



ON JANUARY 2,1921, AND DECEMBER 28, 
1923, THE CONTRACT OF 1905 BETWEEN 
APPELLANT AND THE LINCOLN NATION¬ 
AL LIFE INSURANCE COMPANY REPRE¬ 
SENTED AN INCOME PRODUCING PRO¬ 
PERTY CAPABLE OF ASSIGNMENT AND 
TRANSFER IN WHOLE OR IN PART. 

The word “property” has been defined as—“the 
right and interest which a man has in lands and 
chattels to the exclusion of others; the right to 
possess, use, enjoy and dispose of a thing in any 
manner not forbidden by law; and the term is 
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frequently applied to that which is the subject of 
property and in this sense it includes everything 
corporeal or incorporeal which is the subject of 
ownership.” Cyc. Law Diet, page 735. j 

In Cyc. Volume 32, page 648, it is stated!—“The 
word property extends to everything whic^i is the 
subject of ownership or to which the right I of pro¬ 
perty may legally attach, or, in other words, every 
class of acquisitions which a man can own br have 
an interest in.” 

The appellant at the conclusion of the fifteen 
years of service contemplated by the agreement of 
July 1, 1905, was possessed of and did exclusively 
own the contract, because at that time he had com¬ 
plied with every condition required of it Und no 
further act was necessary to enable him to enjoy 
the fruits thereof, excepting only receipt of'the re¬ 
newal premiums by the Company. Such | condi¬ 
tion, however, in no way affected his ownership of 
the thing or property itself but would only affect 
the measure of its production. | 

It is elemental that property is of two kinds— 
productive and unproductive. The first with or 
without the performance of any act of the jowner 
enriches him at periodical intervals, and tljie sec¬ 
ond, excepting as it may increase as capital by the 
passage of time, gives no periodic enrichment. In 
using the term “income producing property,” it 
is intended to place the agreement of 1905 in the 
first class for the reason that after September, 
1920, without the performance of any act up|on his 
part, it did give rise to large sums of money j with- 
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out in any wise impairing its existence, force or 
effect, or the ownership of appellant and his wife. 
As income can come only from property or from 
labor and as subsequently to 1920 the appellant 
performed no service for which he was entitled 
to a commission on premiums received by the Com¬ 
pany, the commissions which he and his wife re¬ 
ceived after that date must of necessity have been 
produced by the contract and their ownership of it. 

If the transactions here involved had occurred 
prior to the end of the year 1920, we might find 
ourselves confronted with an insurmountable bar¬ 
rier because of the well-recognized rule that a per¬ 
sonal service contract is not susceptible of assign¬ 
ment. It must be borne in mind, however, that 
the findings clearly establish prior to the date of 
the assignment full performance on the part of 
appellant of the services called for by the contract 
and a complete ripening of the property right be¬ 
fore the property was assigned. We therefore find 
it necessary only to discuss the contract without 
consideration of its nature in prior years and with¬ 
out consideration of the motives which gave rise 
to it. We find considerable authority involving 
this type of contract and we urge upon the Court 
that such authority is wholly in our support. 

In Knevals vs. Blauvelt, 82 Me. 458, the plain¬ 
tiffs attached by trustee process a fund in the 
hands of an insurance company and a person 
claiming as assignee under the general assignment 
law of New York made claim to the same fund. 
The fund represented commissions due the as- 


13 


signor and debtor under a life insurance agency 
contract, the agency having ceased April 16,1885, 
and the assignment having been made October 15, 
1886. The funds had accrued after the assignment 
was made. The assignment in terms included— 
“All and singularly the lands, tenements, heridita- 
ments, appurtenances, notes, deeds, claims, de¬ 
mands, property, and effects of every description.” 
The Court held in favor of the assignee, stating 
that the agency contract constituted a claim and 
was property and said— 

I 

I 

“Probably the Insurance Company could 
not assign its side of the contract at any time 
and it had nothing at the date of assignment 
to assign, but the agent then had a contract 
fully executed on his side and had expectation 
of a good deal of further payment for his serv¬ 
ices already rendered. He assigned his con¬ 
tract as an entirety under which moneys were 
then due and other moneys were reasonably 
expected to become due * * *. 411 that 

had accrued or would accrue attached to the 
contract. The contract itself was not contin¬ 
gent or uncertain though it might hav}e been 
uncertain as it is in thousands of contracts 
how much its earnings or profits would be.” 

It will be noted that no discussion was deemed 
necessary with respect to the right of the debtor to 
make the assignment and the Court did not hold 
that the assignment would operate only on the 

profits but considered it as a valid assignment of 

I 

i 

! 
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the contract itself; the right to the proceeds flow¬ 
ing to the assignee of the contract. 

In Re Wright, 157 Fed. 544 (annotated in 18 
L. R. A. New Series, 193) the question presented 
was the right of a trustee in bankruptcy to receive 
an assignment of an agent’s right to commissions 
on renewal premiums and the trustee was held to 
be so entitled. The case is important for the rea¬ 
son that under bankruptcy law the debtor is given 
the benefit of a dead line, after which none of his 
earnings and no property acquired by him are re¬ 
quired to be included in the assets of his estate. If 
the Court had not concluded that the contract was 
a property right from which the commissions 
flowed, then the contract could not have been 
thrown into the assets of the estate. 

In Michigan Mutual Life Insurance Company 
vs. Coleman, 118 Tenn. 215, it appeared that an 
insurance contract gave the company the right to 
discharge the agent at pleasure and so discharged 
him but without cause. It was held that the agent 
had a right to recover commissions on renewal pre¬ 
miums paid to the Company, the Court saying— 

“There is indeed a provision in the contract 
that upon the termination of the contract at 
any time the company had the right to trans¬ 
fer the business of the agent to any person it 
may choose; but this by no means includes 
rights of property and interest in renewals 
already accrued but merely the transfer of the 
agency * * *. 


IS 


“He had an interest certainly in thq renewal 
premiums; but his power to collect depended 
wholly upon whether the company would 
place them in his hands for collection, j It could 
do so but was not bound to do so; n|or could 
its failure or refusal in this regard! deprive 
him of his interest. The interest iwas his 
\property and the company held it f(j)r him.” 
(Italics added.) 

This case seems most persuasive in view of the 
conditions of the contract with reference tjo collec¬ 
tion for in so far as this appellant is concerned he 
had no duty to collect or help to collect the renewal 
premiums in order to be entitled to his comjnission. 

It is a well-recognized rule of law that whereas 
a principal can discharge the ordinary aigent at 
his pleasure, an agency coupled with an interest 
is irrevocable. Further, it is accepted tha^ a mere 
interest in the proceeds to be derived fijom the 
agency relationship is not sufficient to constitute 
an agency coupled with an interest. Bearing these 
principles in mind, the case of Newcomb vs. Life 
Insurance Company, 51 Fed. 725, is of interest be¬ 
cause the Court held that the plaintiff who was a 
general agent with a right to a commission of 80 
per cent on renewal commissions had a vital inter¬ 
est in the agency and the company could not! termi¬ 
nate it at mere pleasure. j 

The law requires that the holder of a notp must 
receive it for a present consideration consisting of 
money or property of value. In Green vs. Barthol¬ 
omew, 34 Ind. 235, it was held that the assignment 


i 

i 
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of an insurance agency contract whereby the agent 
had a right to commissions on renewal premiums 
was sufficient consideration for a note. See also: 
Hercules Mutual Life Assurance Society vs. Brin- 
ker, 77 N. Y. 435. 

In the majority opinion the Board cites Woods 
vs. Lewellyn, 252 Fed. 106. Two cases have been 
decided bearing that name, one in 252 Fed. 106, 
and the other 289 Fed. 498. In both cases Woods 
under the Revenue Acts of 1913 and 1917 protested 
the collection of taxes on commissions received by 
him under an insurance agent's contract, in the 
first case taking the position that as the services 
giving rise to the commissions had been performed 
prior to March 1, 1913, the commissions thus rep¬ 
resented a return of capital, and in the second case 
taking the position that the commissions received 
by him did not constitute net income of a trade or 
business having no invested capital or more than 
nominal capital. In view of our statement of the 
question presented supra, we cannot admit any 
application of the unfavorable decisions rendered 
against Woods as we are not here attempting to 
say that any part of the commissions should escape 
taxation. We do find, however, portions of the 
opinions rendered by the Court to be of help. In 
252 Fed. 106, at page 108, the Court said— 

“He had a property right that had value, 
but contained also an element of risk, and un¬ 
less he turned it into money it remained con¬ 
tingent." 
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In 289 Fed. 498, at page 500, the Court said— 

i 

l 

“It is needless, therefore, for us to consider 
the forcible argument of counsel for plaintiff 
to establish the claim that the renewal prem¬ 
iums in question were 'the income from prop¬ 
erty arising merely from ownership, includ¬ 
ing interest, rent, and similar income from in¬ 
vestments/ and as such declared not subject to 
the excess profits tax by article 8 of Regulation 
No. 41, issued by the Commissioner of Inter¬ 
nal Revenue. Counsel has pointed out the fact 
that plaintiff would have received these prem¬ 
iums if he had retired from business altogeth¬ 
er prior to 1917 and that they would haye been 
paid to his heirs had he died in the latter part 
of 1916. This makes it plain he claims that 
the sums received by him as premiums consti¬ 
tuted income derived from property! rights 
acquired prior to 1917, and not the fruits of 
his vocation or 'trade or business’ in thajt year. 
His contention in this respect is doiibtless 
worthy of serious consideration in c^se the 
necessity for such consideration were to 

arise.” ! 

| 

i 

We cannot escape the conclusion that bqth the 
District and Circuit courts were of the opinion that 
Woods in his ownership of his agency contraict had 
a property as distinguished from a mere personal 
service agreement and in line with the case? here¬ 
tofore cited. In passing we can understand how 


i 
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the contingency or uncertainty of a policy holder 
paying a renewal premium would have a vital 
bearing upon any value to be placed upon an 
agent's contract of this type. We most emphatical¬ 
ly assert, however, that such uncertainty can in no 
wise alter the intrinsic nature of the contract nor 
prevent it from being a property of appellant. 
Contingency and uncertainty exist with respect to 
the return which may be realized from patents, 
copy rights, oil and mineral lands, and most every 
type of property but nevertheless the Board and 
courts would certainly recognize assignments of 
them. Notwithstanding such uncertainty of return, 
the sole source of the payments received by appel¬ 
lant's wife was the undivided interest in the con¬ 
tract of 1905. 

Reference is made to the specific terminology of 
the contract bf 1905 (R. p. 35) as establishing the 
absolute right of appellant to assign or transfer it 
as he saw fit for it provided— 

“And in addition to said salary, second 
party, his heirs, administrators, executors and 
assigns shall receive a commission on all re¬ 
newal premiums paid to first party on life in¬ 
surance written and issued by first party. 
* * *." (Italics added.) 

If that should not be sufficient, then we point to 
the facts as found by the Board with regard to 
those parties interested in the contract. We find 
that appellant delivered a copy of the assignment 
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to the Insurance Company and without further re¬ 
quirement or question the Company in fact made 
payments thereunder to appellant's wife and she 
on her part did not return the funds so received to 
appellant. We again refer the Court to tbe cases 
heretofore cited, which, in addition to establishing 
the nature of the property owned by appellant, 
further establish his right under the law to make 
valid assignment thereof. That partial Assign¬ 
ments are recognized in the law as well as those in 
toto has long been the rule, needs no citation of 
authority. | 

2 . 

i 

i 

THE OWNER OF PROPERTY BEING TAX¬ 
ABLE ON THE INCOME RECEIVED THERE¬ 
FROM, APPELLANT'S WIFE AND NOT AP¬ 
PELLANT WAS LIABLE FOR ANY TAX DUE 
WITH RESPECT TO THE SUMS PAJp BY 
THE LINCOLN NATIONAL LIFE INSUR¬ 
ANCE COMPANY TO HER. ! 

When the statute directs the levying of a tax 
upon the net income of every individual it surely 
contemplates that ownership of income as sbch is 
a prerequisite to liability for the tax. By this we 
do not mean that an individual to be liable! for a 
tax must retain the income after receipt, but we 
do mean he must either directly have produced the 
income by his services or he must have own$d the 
thing from which the income flowed and at the 
time it became productive. In saying that he| must 
have produced the income by his services we neces- 


! 


i 
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sarily mean a close connection between the per¬ 
formance of these services and the receipt of the 
income, for, if not, then no man can divest himself 
of property acquired by him as the result of his 
services without remaining liable for tax on any 
income produced by that property in the future. 
In other words, if one through his labors accumu¬ 
lates a sufficient sum to purchase real estate, 
stocks or bonds, they are his to deal with as he 
pleases, and if he divests himself of ownership 
thereof, then he no longer is concerned with any 
income flowing therefrom or liable for tax on such 
income. We can see no distinction between the 
property owned by appellant in 1921 represented 
by the contract of 1905 and stocks, bonds, or real 
estate which mav be his. It is essential to remem- 
ber that the commissions here involved did not flow 
from policies sold by Mr. Hall only, but from all 
policies sold by the Company over the fifteen-year 
period and therefore were the result of the general 
growth of the Company. This distinction must 
be kept in mind in considering other Board cases 
involving insurance renewal premium commis¬ 
sions. 

The distinction between assignment or transfer 
of what the Board and courts choose to call “future 
income” and the assignment or transfer of prop¬ 
erty which may give rise to income is most impor¬ 
tant, for as we shall show it is that distinction 
which has developed two well-established lines of 
authority, i We accept without question the princi¬ 
ple established by the Circuit Court for the Second 
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Circuit in Mitchell vs. Bowers, 15 Fed. (2d) 287, 
in which certiorari was denied, but which on 
March 17, 1930, was confirmed in principle, 
although without specific mention by the Supreme 
Court of the United States in Lucas vs. Earle, 50 
Sup. Ct. 241. That case involved the right of a 
taxpayer to assign his earnings for personal serv¬ 
ices before they were earned and denied siich right 
for tax purposes. Other cases which are to the 
same effect and which, if no distinction! in fact 
existed, might be determinative here are Fred 
W. Warner 5 B. T. A. 963; Ashton Hainilton, 7 
B. T. A. 362; George M. Cohan, 11 B. T. |A. 743; 
Sam H. Harris, 11 B. T. A. 871; Charles! F. Col¬ 
bert, Jr., 12 B. T. A. 565; Samuel V. Woods, 5 

B. T. A. 413; Louis Cohen, 5 B. T. A. 171; Arthur 

C. Levering, 5 B. T. A. 616; Yale Kneeland^ 1 B. T. 
A. 150; Hudson M. Knapp, 5 B. T. A. 762; Arthur 
H. Van Brunt, 11 B. T. A. 406. 

In all of those cases an assignment either was at¬ 
tempted of sums to be due for personal services or 
a separation was attempted of the right tq receive 
proceeds of property from the property itself. 

We take occasion to point out that no such sep¬ 
aration was attempted or made in the assignments 
executed by appellant for he “sells, assigns, trans¬ 
fers and delivers to his wife, an undivided interest 
in and to a certain contract * * True, he 

measures that undivided interest by a definite sum 
of money instead of by a percentage, but such 
qualification in no wise weakens the prior iassign- 
ment of a part of the contract itself. That the dis- 


i 


i 



22 


tinction was recognized by appellant is disclosed in 
a consideration of the terminology used in the 
agreement of January 2, 1921, between appellant 
and his wife as follows: 

“And it is further understood and agreed 
that in order to make division of said estate as 
aforesaid and to pay over to second party her 
proportionate share determined as above set 
out, the administrators or executors of first 
party’s estate shall not be required to make 
sale of the contract with The Lincoln National 
Life Insurance Company hereinafter referred 
to unless such sale shall be deemed advisable 
by such administrators or executors, but such 
executors or administrators may if they desire 
in order to secure to second party her propor¬ 
tionate share of the assets of said estate as 
herein provided assign to her an undivided in¬ 
terest in the proceeds of such contract as the 
same are paid over by The Lincoln National 
Life Insurance Company in accordance with 
the terms of this said contract.” (Italics 
added.) (R. p. 40.) 

Is it not patent that the assignments involved 
were intended to be and in fact constitute assign¬ 
ments of property and not merely assignments of 
a portion of the income to be produced thereby? 
(see Bing vs. Bowers, 22 Fed. (2d) 450, and Cop¬ 
land vs. Commissioner decided by the Circuit 
Court for the Seventh Circuit, June 5, 1930, not 
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yet reported, appearing in Prentice-Hall I Federal 
Tax Service, Vol. 1, page 1408, P. 1189.) 

Having established assignment of the contract 
which produced the income in question, we now 
come to a discussion of some of the cases heretofore 

i 

decided by the Board and Federal courts and which 
are conclusive in favor of the appellant. | 

In one of the earlier cases, the appeal of Jemison, 
3 B. T. A. 780, the taxpayer having made a gift 
of certain stock to his wife was held not li|able for 
tax on any profit realized by sale of the stock. 

In Charles Walworth, 6 B. T. A. 788, after mak¬ 
ing a contract to sell real property, the taxpayer 
assigned the contract to his wife. It was held that 
the profits thereof paid to her were not taxable to 
him, notwithstanding the well-accepted doctrine 
of equitable conversion. j 

In J. T. Liggett, 5 B. T. A. 169, an interest in 
oil and gas property was transferred. It was held 
that the royalties constituted income to the 
transferee. 

In W. A. Bellingrath, 3 B. T. A. 11, an interest 
in partnership assets was transferred by! a tax¬ 
payer to his wife. It was held that the incbme re¬ 
ceived by her was not taxable to him. A review of 
other partnership cases discloses some in Which a 
right of revocation was reserved and one in which 
the partnership had no tangible assets other than 
surplus, but where an assignment in the business 
as distinguished from the income was macle even 
though oral, and where such assignment wjas rec¬ 
ognized by the other partners even though no new 

i 
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partnership agreement might be drawn, the Board 
has held such assignments valid. Charles W. 
Crane, 19 B. T. A. 577; L. S. Cobb, 9 B. T. A. 547, 
and B. M. Phelps, 13 B. T. A. 1248. 

Several cases have arisen in which taxpayers 
who were beneficiaries of trust estates have made 
assignments of their interest either in general 
terms or limited as to annual amounts and since 
the decision of the case in Jane B. O’Malley-Keys 
vs. Robert 0. Eaton, Collector, 24 Fed. (2d) 436, 
the assignments have uniformly been recognized 
as relieving the assignor of further liability for 
tax. (See Commissioner of Internal Revenue vs. 
Marshall Field, decided by the Circuit Court of 
Appeals for the Second Circuit June 2, 1930, not 
yet reported, appearing in Prentice-Hall Federal 
Tax Service, Vol. 1, page 1643, P. 1326; Young vs. 
Gnichtel, 28 Fed. (2d) 789; Edith H. Blaney, 13 
B. T. A. 1315; and Edward T. Blair, 18 B. T. A. 
69). 

That the right to receive payments not from 
trusts, testamentary or otherwise, can be effec¬ 
tively assigned has also been held in W. I. Paul¬ 
son, 10 B. T. A. 732, and J. V. Leydig, 15 B. T. A. 
124, involving oil and gas royalties (the assign¬ 
ments being of the right to receive the royalties 
and not of an interest in the leases or real estate) 
and Iowa Bridge Company vs. Commissioner, 39 
Fed. (2d) 777, involving construction contracts. 

We think it well to quote from the last above 
cited case, page 780— 
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“The government concedes that if the trans¬ 
fer and assignment of these contracts to Car¬ 
penter were valid, then the profits arising 
therefrom belong to him, and not to the Iowa 
Bridge Company.” 

I 

l 

I 

i 

This is most pertinent to this appellant for in 
conclusion we wish to reiterate that under the 
facts in this case appellant prior to the years in 
question or the payment to his wife of the sums 
involved had exercised his legal right to transfer 
property owned by him and, unless it can j be said 
that the transfers were not valid, then this Court 
must hold that he is not liable for tax on the in¬ 
come involved. Although nothing appears in the 
record from which it might be argued that the con¬ 
tracts and assignments between appellant and his 
wife were entered into for the purpose of evading 
or reducing taxation, even if they were they would 
not be illegal. U. S. vs. Isham, 84 U. S. 496, 
21 L. Ed. 728; Weeks vs. Sibley, 269 Fed. 155; 
Fraser vs. Nauts, 8 Fed. (2d) 106. 

j 

Respectfully submitted, 

i 

John A. Selby, i 
Henry Ravenel, j 

L. A. Baker, 

H. H. Elliott, 

Of Counsel. 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1930 
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Arthur F. Hall, appellant 
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Commissioner of Internal Revenue! 


No. 5174 


Arthur F. Hall, appellant 


v. 


Commissioner of Internal Revenue! 


APPEALS FROM THE HOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASES 

i 

i 

The only previous opinion in the present! cases 
is that of the United States Board of Tax Appeals 
(R. 18-25) which is reported in 17 B. T. A. 752. 


JURISDICTION 


The appeals in the above-entitled causes ihvolve 
income taxes for the years 1921, 1922, 1923, and 

... i 


O) 


I 
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1924, in the sums of $7,921.79, $10,634.90, $8,152.31, 
and $5,251.77, respectively (R. 25-26), and are taken 
from a final order of the Board of Tax Appeals, 
entered September 30, 1929, with respect to the 
deficiency for the year 1921 (R. 25-26) and from 
a final order of the Board of Tax Appeals, entered 
September 30, 1929, with resjDect to the deficiencies 
for the years 1922 to 1924, inclusive (R. 26). 
The cases are brought to this court by a single peti¬ 
tion for review filed January 22, 1930 (R. 29-33), 
pursuant to the Revenue Act of 1926 (Act of Feb¬ 
ruary 26, 1926, c. 27, 44 Stat. 9, 109, 110), Sections 

1001,1002, and 1003. 

/ / 

QUESTIONS PRESENTED 

Taxpayer's contract with an insurance company 
provided for the payment to him of a salary and 
commission on renewal premiums in consideration 
of his entering into the employ of the company 
and devoting his entire time to its business. 

(a) Were the commissions on renewal premiums 
compensation for personal services ? 

(b) If so, were they taxable to the taxpayer in 
their entirety, or were they taxable in part to his 
wife, who was an assignee “of an undivided interest 
in and to” said contract “to the extent of thirty- 
three thousand three hundred thirty-three dollars 
and thirty-three cents per annum” (which amount 
was thereafter increased pursuant to a later as¬ 
signment). 



o 
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STATUTES INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: | 

Sec. 210. That, * * * there shall be 
levied, collected, and paid for each taxable 
year upon the net income of every individual 
a normal tax * * *. 

Sec. 212. (a) That in the case of ah indi¬ 
vidual the term “net income” means the 
gross income as defined in section 213, less 
the deductions allowed bv section 214. 

4 / 

Sec. 213. That for the purposes of this 
title * * * the term “gross income”— 

(a) Includes gains, profits, and income 
derived from salaries, wages, or compensa¬ 
tion for personal service * * * of what¬ 

ever kind and in whatever form paid, or 
from professions, * * * 

SURTAX 

j 

Sec. 211. (a) That, * * * there shall 
be levied, collected, and paid for each taxable 
year upon the net income of every individ¬ 
ual— i 

(1) * * * a surtax * * * | 

Revenue Act of 1924, c. 234, 43 Stat. 253 :| 

Sections 210, 211 (a), 212 (a), and 213 Of this 
. Act do not differ materially from the provisions of 
the 1921 Act above set out. 

i 

i 

STATEMENT OE FACTS 

j 

The facts found by the Board are as follows 
(R. 19-22) : 


• 

i 

I 

i 

i 

i 

! 

i 
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The taxpayer is a resident of Fort Wayne, 
Indiana. He was secretary and manager of The 

v o 

National Life Insurance Company from the time it 
started business in 1905. Between 1920 and 1922 
he was first vice president and in 1923 and 1924 he 
was president of the company. 

On September 23.1905, he entered into a contract 
with the company by which he agreed to devote his 
entire time to the development of its business and 
the company agreed to pay him an annual salary 
of $2,600 and pay to him, his heirs, administrators, 
executors and assigns “commissions on all renewal 
premiums paid to first party” (the company) dur¬ 
ing the life of the contract at a variable percentage 
rate. The life of the contract was fifteen vears 

4 / 

and was conditioned on the company having a mini¬ 
mum amount of insurance on its books each year 
of the contract. The contract also contained a pro¬ 
vision that if the taxpayer voluntarily left the 
employ of the company he would forfeit his right 
to commissions on renewal premiums after seven 
years from the time he left. The contract provided 
further “that second party’s (the taxpayer) com¬ 
mission interest in renewal premiums as set out in 
this contract shall not attach until said renewal 
premiums are paid in to first party.” 

The taxpayer remained in the employ of the 
company, and the contract was in force during its 
life. 

The taxpayer was married to Mrs. Ann O’Rourke 
Hall on October 14, 1920. He had been married 
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i 
I 

j 

before and had three children. One of sqeh chil¬ 
dren did not want him to marry, and to insure an 
amicable settlement of his property in cade of his 
death the taxpayer and his wife entered into an 
oral ante-nuptial contract which was perpetuated 
in writing under date of January 2, 1921. The 
substance of the agreement was that Mrs. Hall, in 
consideration of the benefits conferred ujion her, 
agreed to accept such benefit in lieu of any inchoate 
rights in taxpayer’s property to which sh^ might 
be entitled and agreed to accept as her share of the 
estate the same proportion that she would receive 
if his estate were divided equally, share and share 
alike, between her and each surviving chili. The 

i 

taxpayer agreed to convey to himself and ljis wife 
as tenants by the entireties residence property, and 
to sell, assign, and transfer to his wife an undivided 
interest in the contract of Julv 1, 1905, viith the 
insurance company to the extent of $33,333.33 per 
year for three years. Mrs. Hall agreed to pay cer¬ 
tain then existing debts of the taxpayer j to the 

j 

extent of $57,000 and a limited amount which he 
might thereafter incur, the total of both not to 
exceed $90,000. 

Under date of January 2, 1921, the taxpayer 
executed an assignment as follows: 

In consideration of the mutual promises 
contained in a certain agreement by and 
between Arthur F. Hall, as first partjy, and 
Ann O’Rourke Hall, as second party,! dated 
January 2d, 1921, and subject to and in ac- 


i 

i 

i 

i 
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eordance with the terms and conditions of 
said agreement, I hereby sell, assign, trans¬ 
fer, and deliver to Ann O’Rourke Hall an 
undivided interest in and to a certain con¬ 
tract entered into bv The Lincoln National 
Life Insurance Company, of Fort Wayne, 
Indiana, with Arthur F. Hall (which con¬ 
tract bears date of July 1st, 1905) to the ex¬ 
tent of thirty-three thousand three hundred 
thirtv-tliree dollars and tliirtv-three cents 
($33,333.33) per annum to be paid to said 
Ann O'Rourke Hall for a space of three 
years from the date thereof, subject to and 
in accordance with the terms of said contract 
with The Lincoln National Life Insurance 
Company. 

Dated this second dav of January, nine- 
teen twentv-one. 

(Signed) Arthur F. Hall. 

The Lincoln National Life Insurance Company 
was given a copy of the assignment, accepted it, 
and thereafter made payments to Mrs. Hall 
pursuant thereto. 

Under date of December 28, 1923, the taxpayer 
and his wife entered into a supplemental agree¬ 
ment by which he agreed to make a further assign¬ 
ment of his interest in the contract with the insur¬ 
ance company to the extent of $42,178.27, to be paid 
to her one-half in 1924 and one-half in 1925. On 
the same dav he executed an assignment similar to 
the assignment of January 2, 1921, which was com¬ 
municated to the insurance company, which made 
payments to Mrs. Hall on account thereof. 
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Payments actually made to Mrs. Hall by the 
insurance company pursuant to the assignments 
were as follows: 


1021-$31,5S8.55 

1922_ 35, 07S. 02 

1023 _ 33. .TO. 24 

1024 _ 21, 0S9.16 


Mrs. Hall did not return any of the money $o paid 
to the taxpayer. ; 

All of the services required of the taxpayer! under 
the contract of July 1,1905, for which payment was 
to be made under the contract and pursuant to 
which, under the assignments, the company paid 
Mrs. Hall, were performed by the taxpayer! prior 
to 1921. | 

In computing the deficiencies involved ip this 
proceeding, the Commissioner added to the tax¬ 
payer’s income the sums paid by the insurance 
company to Mrs. Hall. 

Upon the above said findings, the Board upheld 
the determination of the Commissioner that the 
amounts paid to Mrs. Hall constituted incoine of 
Mr. Hall, and are taxable to him. 

i 

SUMMARY OF ARGUMENT 

i 

i 

i 

The commissions provided for in taxpayer’s 
contract with the insurance company were coijipen- 
sation for personal services. The Revenue Afcts of 
1921 and 1924 require such compensation to Tpe in¬ 
cluded in the gross income of the individual by 
whom it was earned, and this requirement can not 
be avoided by an assignment from the earner to his 


i 

I 
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wife of an undivided interest in the contract of em¬ 
ployment. Lucas v. Earl, infra . 


ARGUMENT 

The commissions provided for in taxpayer’s contract 
with the insurance company were compensation for 
personal services and taxable in their entirety to the 
taxpayer irrespective of assignment 


Taxpayer’s contract with the insurance company 
is summarized in the Board’s Findings (R. 19-20) 
and is set out in full in the Statement of Evidence 


(R. 35-38). By its terms, taxpayer agreed to enter 
the company’s employ; devote his entire time, abil¬ 
ity, and energy to the promotion of the company’s 
interests and the building up of its insurance busi¬ 
ness; and perform such services in connection with 
the business as the Board of Directors might direct. 
(R. 19. 35.) In consideration of the foregoing, the 
company agreed to pay taxpayer an annual salary 
and commissions at specified rates on all renewal 
premiums ipaid to the company during the life of 
the contract. (R. 19.) The life of the contract was 
fifteen years. There was a further provision that 
if taxpayer voluntarily left the company’s employ, 
he would forfeit his right to commissions on re- 
newal premiums seven years from the time he left. 


(R. 20.) 

Thus, the contract requires personal services and 
nothing but personal services, on the part of the 
taxpayer, and conversely provides for the com¬ 
pensation for such services, in small part by salary, 
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and in greater substance by commissions, based on 
percentages of all renewal premiums received by 
the company. 

Section 213 (a) of the Revenue Act df 1921, 
supra, requires all compensation for personal serv¬ 
ices to be included in the gross income of tliq person 
who rendered the services and earned the compen¬ 
sation, and taxation thereon can not be avoided by 
assignment or other agreement directing j that a 
part or all of such compensation be paid to some 
third person. Lucas v. Earl, 281 U. S. ll'l. Ac- 

i 

cordingly, the assignment to the wife of ah undi¬ 
vided interest in the contract to the extent of 
$33,333.33 per annum, and later $42,178.27 per an¬ 
num did not relieve taxpayer from returning as a 
part of gross income in the appropriate years all 
commissions paid as compensation for his Services 
including the amounts paid to his wife by! virtue 
of the assignment. 

! 

Lucas v. Earl, supra, is so obviously controlling 
that it is deemed important for the convenience 
of the court to set out in this brief the substance 
of the opinion. The quotation analyzes both facts 

and law and is fully self-explanatory. Tljie Su- 

s 

preme Court said (pp. 113-115): 

Bv the contract, made in 1901, Ealrl and 
his wife agreed “that any property j either 
of us now has or may hereafter ajcquire 
* * * in any way, either by earnings (in¬ 

cluding salaries, fees, etc.), or any rights by 
contract or otherwise, during the existence of 
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our marriage, or which we or either of us 
may receive by gift, bequest, devise, or in¬ 
heritance, and all the proceeds, issues, and 
profits of any and all such property shall 
be treated and considered and hereby is 
declared to be received, held, taken, and 
owned by us as joint tenants and not 
otherwise, with the right of survivor¬ 
ship.'” * * *. 

The Revenue Act of 1918 approved Feb¬ 
ruary 24, 1919, c. 18, §§ 210, 211, 212 (a), 
213 (a), 40 Slat. 1057, 1062, 1064, 1065, im¬ 
poses a tax upon the net income of every 
individual including “ income derived from 
salaries, wages, or compensation for personal 
service * * * 0 f whatever kind and in 

whatever form paid,” § 213 (a). The pro¬ 
visions of the Revenue Act of 1921, c. 136, 
42 Stat. 227, in sections bearing the same 
numbers are similar to those of the above. 
A very forcible argument is presented to the 
effect that the statute seeks to tax onlv in- 
come beneficially received, and that taking 
the question more teclmicallv the salarv and 
fees became the joint property of Earl and 

his wife on the verv first instant on which 

%/ 

tliev were rereived. We well might hesitate 
upon tlie latter proposition, because how¬ 
ever the matter might stand between hus¬ 
band and wife he was the only party to the 
contracts bv which the salarv and fees were 
earned, and it is somewhat hard to sav that 
the last step in the performance of those 

contracts could be taken bv anvone but him- 

* «- 
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self alone. But this case is not to be decided 
by attenuated subtleties. It turns on the 
import and reasonable constructionof the 
taxing act. There is no doubt that ijie stat¬ 
ute could tax salaries to those who earned 
them and provide that the tax coidd not be 
escaped by anticipatory arrangements and 
contracts however skillf ully devised to pre¬ 
vent the salary when paid f rom vesting even 
for a second in the man who earned it\ That 
seems to us the import of the statute before 
us and we think that no distinction] can be 
taken according to the motives leading to the 
arrangement by which the fruits are\ attrib¬ 
uted to a different tree from that on which 
they grew. (Italics supplied.) 

! 

In the light of the foregoing, it is unnecessary to 
consider whether the assignment from taxpayer to 
his wife resulted in giving the wife a mere right to 
receive a part of the income from the contract be¬ 
tween taxpayer and the insurance company or 
whether it created a property right in the cbntract 
itself. Under either view, the payments to be made 
were as a part consideration and compensation for 
personal services, and were taxable to the pne by 
whom they were earned irrespective of assignment 
by him. Lucas v. Earlsupra. 

It is likewise unnecessary to consider the [wealth 
of learning in taxpayer’s brief to the effect that 
the contract between taxpayer and the insurance 
company was property and that the assignments to 
his wife were valid. The material thought £s that 


i 

i 

i 

i 

i 
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the contract was one for personal services and the 
fruits thereof consisted of compensation for tax¬ 
payer’s personal services. As such, the compensa¬ 
tion is taxable to him. 

Taxpayer also suggests the fact that the assign¬ 
ments were not executed until after the services 
were performed, so that there remained only the 
right to receive commissions when and as the re¬ 
newal premiums were paid. Reduced to its 
simplest form, the proposition appears to be that if 
A has a contract for $10,000 for his services in 1921, 
payable in April, 1922, he is taxable for the entire 
$10,000 if he assigns one-half of his contract before 
the end of the vear 1921, but need only return one- 
half of his isalary if the assignment takes place 
after the close of the year 1921, but before payment 
in April, 1922. Again we need not consider the 
property rights of the parties as a matter of sub¬ 
stantive law. For tax purposes, the $10,000 is paid 
as compensation for personal services and must be 
returned by the person who earned the compensa¬ 
tion. The existence of an assignment and the date 
thereof are both immaterial in view of the construc¬ 
tion of the statute in Lucas v. Earl, supra . 

Taxpayer i cites a number of cases on pages 23 
24 of his brief dealing with assignments of in¬ 
terests in property and the consequent taxation of 
the income, pro tanto, to the assignee. It is to be 
noted that none of the cases involve contracts for 
personal services. 
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CONCLUSION 

For the foregoing reasons, it is respectfully 

i 

submitted that the decision of the Board of Tax 
Appeals should be affirmed. 

G. A. Youngquist, 
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